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changed since its enactment « « «; and
its mandate is the law today ..... «
'i'he terms "'alue' and 'full casil "alue'
mean the amount at which thc property would be taken in payment of a
just debt due from a solvent debtor
(Sec. 1996, suM. 5, Revised Codes
1921)." Page 270.
Speaking of the classification law
the court says: "'Ye agree with the Attorney General that the only purpose of
the classification presclibed in Sections
2034 et seq. is to determine relath-e
values. The classification is merely a
grouping of lands according to the purposes for which they are valuable, but
the full cash "alue of them does not in
any manner emanate from the classification hut on the contrary can only
he fixed by the judgment of the taxing
officers. 'Ylmte,-er the character of
the land it must still be assessed on a
uniform hasis, namely: its full cash
,-alue." Page 273.
'i'he purchase price of land does not
necessalily control as in a specific case
It person may have purchased land at a
lesser or greater value than the actual
'-alue thereof. Certainly no assessor or
other taxing agency is entitled to fix
the true and full value of lands and
improvements in the locality where they
are situate. Bona fide sales and transfers of land of the same quality and
equal value certainly determine the actual value of land in a given commun·
Hy. The specific instances of sales
cited in your lettcr do not ncccssmily
prove the actual value. There certainl.\'
is, howcvcr, a commonly understood and
recogniv.c<l Ylilue in a community for
lands of a certain class and an assessment of such lands at a value greatly
in excess of that price would ccrtainly
he contrary to law.
It has heen held by the Supreme Court
of l\Iontana in a decision rendered No,-ember 5th, 1932, that a complaint stating that lands were grossly over-,-alued,
and it appearing that such o,-el'\'aluation is so gross an error as to be inconsistent with any exercise of honest judgment, states a cause of action and in
such case the courts will set aside the
assessment. Johnson '-. Johnson, 92
Mont. 512, 15 Pac. (2d) 842.

31

Opinion No. 22

Real 'Estate Bt'o\,et'-Single Transaction
-Exemption,
HELD: The single transaction exemption in the real estate broker law
is not necessarily limited to one who
makes only one sale.
January 13, H)33.
Your letter requesting an interpretation of section 4058. R. C. ~I. H)21. has
been receb-ed. You ask: "Can more
than one sale be made ancl still be
classed as a single transactioll. although the snles may be made at (lifferent times?"
That part of the ahm'e section pertaining to single transnctions, reads as
follows: "The provisions of this act
shall not apply « • * to any person
who, not representing himself to be.
a nd not following tllP "oca tion of rea I
estate broker, as a whole or in part,
acts in that eapacit~' for another in
connection with a single transaction,
$:

:0:

*"

Your question, as we understand it.
is whether more than one sale may be
made by a person llnd he still be regarded as coming within the exemption.
In order to determine whether the
transaction is within the exemption.
it is necessary to ascertain several
facts: (1st) Whether the person represents himself to be a broker; (2nd)
whether he was followillg' the voca tion
of real estate hroker, (It) as a whole,
(b) or in part; (3rd) whether he acted
in that capacit~' for Illlother in counection with a single tra nsaction.
It is our opinion that where a man
acts in more than one transaction he
may still he within the exemption of
rhe statute providing he does not represent himself to be a broker or does not
follow the vocation of real estate brokel' in whole or in part. In other words.
a person may make an occasional sale
of real esta te for another if he does
not follow the vocation of a real estate
broker, or does not represent himself
to be a rcnl estate broker. All the circum!"mnces in connection with the sale
must be considered. For example: the
frequency of such sales and whether the
person who made them had any other
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occupation might haye a bearing upon
the question whether such person was
following the vocation of a real estate
uroker as a whole or in part.
In the case of Miller Y. Stevens, 224
:\Iich. 626, a case where one who was
in the business of selling coal on a
commission, in making a sale of rea I
estate was held not a "business chance
uroker," ",.jthin the meaning of the statute in that state, the court said: ,·It
can be safely said without re"ie"ing
the authorities that the courts haye
quite generall~' held that a single sale
or act of a private citizen in relation to
It vocati-on prohibited by statute without a license is not, standing alone,
clu'l')ing 011 the forbidden business."
In that case the court quoted the
following defInitions of a ,'ocation and
vocation:
"'An a vocation is what calls one
away from other work; a vocation, or
calling, that to which one is called 'by
some special fitness or sense of duty.'
Fernald's English Synonyms, Antonyms and prepositions,
" 'Voca tion is li terally a calling. It
conveys the idea of systematic employment in an occupation appropriate to
the perSOIl employed. It implies spe~ific aptitude in the person, the result
of training.' Smith's Synonyms Discrimina ted."
It Ilas been held that the mah;ng of
an occasional sale by one engaged in
other busilless does not lH-,cessa ril~' make
such person a broker. "One who, while
engaged in other business, makes a
single or occasional sale, or other transaction for another under a special contract, is not a broker and is not required to take out a license as such."
V C. J. 513, Section 15.
'Vhile we conclude that one who
makes more than one sale may come
within the exemption of the statute,
you will realize, of course, that it is
difficult to lay down a general rule in
ad,'ance to fit all cases but that the
facts of each case must be considered
and the law applied thereto.
Opinion No. 27
Highway Conh'actor's Bond-Surety
Bond-Insolvent Surety,
HELD: Under the facts, bonds to be
required in lieu of bonds of insolvent

surety companies must be in the full
amount of the particular contract.
January 14, 1933,
You ha\'e submitted to this office the
following question and ask for an opinion thereon:' "If a highway huilding
eontractor's surety compan~' becomes
insol\'ent before the eompletion of such
eon tractor's construction ()bligations, but
after a large portion of the work of
such contraetor has been eompieted.
shall the Highwu.,· Commission require
a hond for the full amonnt of the contraet or for snch amonnt as is necessary
to protcet unfinished work '!"
'l'his proposition. in the judgment of
this office, is fully eovered b~' Section
4 of Chapter 20, Laws of H)31. Tn saifl
Chavter 20 you will note that a bond is
required for ·the full amount of the contl'act exeept in certain instanees rela ting to municipalities whieh do not apply to the proposition that rou have
presented.
Another provision that would bear on
the situation is the fact that material
men. laborers and others have a right
of Hen which mar be exercised any
time within fifteen dars after the completion of the contract and as )'our
Commission is not presumed to know
just what rights of liens may he out"tanding it would appeal' that the full
amount of the bond would be necessary
even though it may work a hardship on
the bonding company's agent.
In view of the foregoing it is the
opinion of -this offiee that bowls to be
required in lieu of bonds of insolyent
snret~' companies would ha "C to he in
the full amount of the particular eon,
tract.
Opinion No. 29
County Commissioners-WOJ'thless
Accounts-Counties,
HELD: The boanl of county conunissioners has the vower to charge off
wOl'thless accounts.
January 17, 1f)1m.
Yml ha"e rCt]uested my opinion on
the following matter: "There are a
large number of counties in :\iontana
that haye been carrying for some time
as cash, the amount of deposits in

