OPINIO~S

OF THE ATTORNEY GENERAL

Opinion No. 216
Schools-Elections-VacanciesCounty Supelintendents.

HELD: Under the facts presented.
there is strong doubt that the RC'hool
election was legal. and any vacancies
that now exist on the board bv reason
of the election not being held' may be
filled hy the superintendent of schools.
May 23. 1933.
In your request for an opinion relative to the election, or attempted election in one of your school districts on
April 1. H)33, you state that the fifteen
da~·s' notice required by statute preceding- the election of school trustees in
schools of the second and third classes
was not given as required by Section
!l8!l. R C. l\L 1921.
You will note, by Section 989 referred
to above, that the provisions other than
the giving of the notice for controlling
school elections in districts of the second and third classes is left very largely
t() the trustees of the district but ~'ou
"ill note tha t in the last three lines of
that section the polls shall be open for
such length of time as the boa I'd of
trustees may ordcr but must be open
from 2 :00 p. m. to 6:00 p. m. The trustees might direct the polls to be open
for a longer time than from 2:00 p. m.
to 6:00 p. m., but they must be open at
least for that period.
You state that the judges of election.
who were all women, being intimidated
by some taxpayer whom you do not
name, closed the polls at 4:00 o'clock
nnd did not canvass the votes until the
next day ..
The laws governing elections in school
districts of the second and thi I'd classes
are not yery exact except as to the
posting of notice of election and the
time when the polls shall be open, but
where the statute does make any provisions, gO\'erning such elections, such
provisions must be followed. Since the
notices were not posted the required
time before the election and the polls
were not open longer than 4:00 o'clock
p. m.-only a few votes having been
cast and no showing as to the number
who were deprived of the right to vote
between the hours of 4 :00 and 6:00
o'clock p. m.-it necessarily follows
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that there is strong doubt that the election was legal.
The decisions of our S'upreme Court
make a distinction between questions
that arise before and during the election and questions that arise after the
election, (State v. Lentz, 50 Mont. 322;
Thompson v. Chapin, 64 Mont. 376;
Goodell \'. Judith Basin County 70
Mont. 222, and cases cited) and' ;vill
not deprive electors of their franchises
if any reasonable conclusion can be
arrived at in the particular election.
but the facts given in your case. do
not, in our opinion, justify the assumption that a legal election was held.
In view of the fact that no election
was held in that district as provided
by law, any vacancies that now exist
on the board hy reason of the election
not being held may be filled bv the
superintendent of schools.
.
Any party who presumes to act in an
official capacity, snch as the trustees
who assumed that they were elected at
the election on April 1, and who may
have performed some duties as trustee
since such n lleged election, will be regarded as de facto offieers and anything thnt they have done within the
scope of their duties as trustees may
not be questioned by third parties.
This would be different, of course, if
they have assumed to do anything outside of the law.
W~ think it was your duty on heing
apprIsed of the interruption of the
election ·by the unnamed partv to have
had him arrested and prosecuted as
provided by Section 10S3, R. C. M. 1921.
nnd other statutes relating to such
offenses.

Opinion No. 217
Real Estate Bl'okel's-Brokers,
Who Are.

HELD; A representative of a company, paid a salary and commission for
transacting business for the company
in selling lands for the company, is it
real estate broker and should be requiJ-ed to pay a license fee.
May 23, 1933.
You have submitted the following question; "An outside the state
corporation, such as a life insur-
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ance company, having acquired property within the state sets up a branch
office of their organization within the
State of Montana and under the supervision and control of a representative
of the parent company operates their
branch office. This individual manager
is paid a salary, also a commission for
transacting the business of the company, which in part may consist of
the selling of lands owned by the parent company. A request is hereby made
for an opinion as to whether or not
such transactions come under the requirements of the Real Estate Act and
whether or not such parties, representing outside corporations in handling
property owned by them, should take
out a real estate dealer's license."

celltion in case of a salaried employee .
"the prOvisions of this chapter shall
not apply • • * to a salaried employee
of such owner acting for such owner
in the buying, selling • • •."
It will be noted that Section 4058, as
amended, made an exception in the case
of a person who "being the owner" of
property, sells, etc., and the person holding the duly executed power of attorne~' from the owner, etc. The phrase
"whether as the employee of another,
or otherwise" is broad enough to cover
a II employees. Idaho found it neces~ary to expressly exempt "salaried employees" from the operation of this
phrase. On the other hand. our legiSlature saw fit to make only the two
exemptions above mentioned.

Section 4058 R. C. M. 1921 as amended
by Chapter 7, Laws of 1933, reads as
follows: "A real estate broker, within
the meaning of this act, is a person
who for compensation or promise
thereof, sells or offers for sale. buys,
or offers to buy, negotiates. or offers
to negotiate, either directly or indirectly, whether as the employee of
another or otherwise, the purchase, sale,
exchange, of real estate, or any interest
therein, for others as a whole or partial
vocation. • • • The provisions of this
act shall not apply to any person who
• • • being the owner of property,
sells, * * * nor to any person holding
a duly executed power of attorney • * *
from the owner granting power to
consummate the sale • • •. "
In the definition of a broker given
in 9 C. J. 508, Section 1, it is said: "A
person is not a hroker • • • who is a
salaried agent and not acting for a fee
or rate of per cent for others." Since,
however, our statute undertakes to define a 'broker, the general rule would
not govern. The question is what meaning shall be given to the phrase
"whether as the employee of another,
or otherwise."
The State of Oregon in 1919 passed
a statute which contained the clause
"as principal or the employee of others.
or otherwise." This would seem to cover
both principal and agent but the law
was amended in 1926 and another definition substituted. The State of Idaho
in 1921 passed a law which is almost
identical with the Montana statute,
but that state made the following ex-

In view of the fact that the legislature used such all embracing language
and in their exceptions thereto failed
to include salaried employees of the
owner, I am of the opinion that it was
the intention of the legislature to include in the definition of broker, a
person who acts as an employee of the
owner unless he holds a duly executed
power of attorney as specified in the
statute or unless the owner, if a corporation, acted through its regular officers.
Opinion No. 218
Labor-State Institutions-Eight
Hour Day.
HELD: That waitresses in college
dining rooms operated by the state and
guards at penitentiary are subject to
the Constitution and statute which provide that eight hours shall constitute
II dllY'S work.
May 23, 1933.
You have requested my opinion as to
what number of hours constitutes a
day for waitresses in college dining
rooms and guards at the State Penitentiary.
Section 4 of Article XVIII of the
Montana Constitution, provides: "A
period of eight hours shall constitute
a day's work on all works or undertakings carried on or aided by any
municipal, county or state government,

....

"

