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quent taxes shall draw interest at the
rate of eight per cent per annum.
It is to be noted that sections 2210
and 2221, Revised Codes of 1921, which
fix the delinquent tax interest rate at
twelve per cent per annum, have never
been expressly repealed. As to all taxes
which are levied and become delinquent
after March 2, 1931, such taxes must
be figured at the rate of two-thirds of
one per cent per month and apparently
the same is true as to all interest on
delinquent taxes which may accrue
after March 16, 1933. To this extent
the former conflicting acts are repealed
hy implication. The defect in Section
5 of Chapter 176, Laws of 1933, which
is herein mentioned, would not constitute a cause for declaring the whole of
such Chapter unconstitutional as the
remainder of the act would serve its
whole purpose altholJgh the method of
computing interest necessary to redeem
cannot apply in all instances. (Flynn v.
Beaverhead County, 54 Mont. 309.)
The intricacies of this opinion are
caused by the intricacies and inconsistencies of the laws which I have attempted to reconcile and so far as possible carry out the express intent of
the legislature of this state.
Note: Sec. 2221, supra, was repealed
by Chap. 163, Laws of 1935.
Opinion No. 202
Constables-Mileage.
HEIJD: A consta'ble is entitled to
mileage at the rate of eight and onehalf cents per mile, the same as sheriffs.
May 10, 1933.
You have inquired as to the mileage
to be allowed to a constable.
In the Revised Codes of Montana,
1921, Section '4916 fixed sheriffs fees
at ten cents per mile. Section 4884 fixed
fees of others at ten cents per mile,
and section 4932 provided: "Fees of
constable. * * * For mileage the same
as sheriff and under the same conditions. * • *." Therefore, at that time
the fe.es of all officers were fixed at
ten cents a mile.
Chapter SO, Laws of 1923, permitted
officers using. their own automobiles
to collect twelve and one-half cents per
mile. Section 4916 was amended by
Chapter 8\), Laws of 1929, to also fix

141

a sheriffs auto mileage at twelve and
one-half cents per mile. Therefore, prior
to the Laws of 1933 the fees of a constable were fixed by the statutes which
determined the mileage of a sheriff
rather than by R. C. 4884 which fixed
the salaries of "other officers." The
specific controlled and not the general.
The laws of 1D33, Chapter 121,
amended Section 4916 and reduced the
sheriff's mileage to eight and one-half
cents. Chapter 16 thereof amended section 4884 and provided that all officers other than sheriff should receive
sevcn cents PCI' mile.
The question is, are constables entitled to mileage at the rate of seven
cents per mile or eight and one-half
cents per mile the same as sheriffs.
S·ection 4884, as amended, is a general statute and refers to officers generally. Section 4916, as amended, is
a special statute and refers to sheriffs.
Section 4932 is also a special statute
which refers to constables. Repeals by
implication are not favored. (State v.
Board of County Commissioners, 89
lVlont. 37 (76) and cases cited.)
The rule is generally adopted (subject to many exceptions) that a general
statute will not repeal a special statute. The following excerpts from Sutherland, Statutory Construction, have
been quoted with approval by the Montana Supreme Court: "Unless there is
a plain indication of an intent that the
general act shall repeal the special, the
latter will continue to have effect and
the general words with which it conflicts will be restrained and modified
accordingly." (Sec. 158, quoted in Equitable Life Insurance Co. v. Hart, 55
Mont. 76, 87.) "It is always assumed
that the legislature aims to promote
convenience, to enact only what is reasonable and just. Therefore, when any
suggested construction necessarily involves a flagrant departure from this
aim, it will not be adopted if any other
is possible hy which such pernicious consequences can be avoided. • * *In such
a matter as the construction of a statute if the apparent logical construction
of its language leads to results which
it is impossible to believe that those
who framed or those who passed the
statute contemplated, and from which
one's own judgment recoils, there is in
my opinion good reason for believing
that the construction which leads to
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such result~ cannot be the true construction of the statute." (2 Lewis'
Sutherland, 2d FAI. Sec. 487, quoted in
State et nl. Y. Board of Conll's., 89
)Iont. 37, 87.)
Applying this reasoning it must be
concluded that the legislature intended
that a constable was to receh-e exactly
the same mileage for doing the same
work as when it was done by a sheriff.
Therefore n constable is entitled to
mileage at the rate of eight and onehalf cents per mile.

Opinion No. 203

Schools-Tl"Ustees-lUeetings, Notire of
amI Business Tt'ansacted-High
Schools-PI"incipal, Election of.
HELD: 1\'0 meetfn~ of a board of
school trustees should be held without
~iying each trustee reasonable notice of
the time and place and the purpose for
which any meeting is called. No bu;;;ine;;;s should be transacted at such meet·
in~ except such as is noticed in the
call for the meeting. (Under the fact;;;,
the re-election of the high school principal was the Imsiness of the special
meeting.) .

Subsection 3 of Section 83 of Chapter
148 of the Laws of ID31, pro,-ides that
a principal may be chosen for not to
exceed two years. The meeting of
.January 12, 1931, employing a pt;ncipal
for three years was not a legal transaction. The meeting of March 14, Ifl33,
employing the principal, for one year
would he a legal meeting if it were
properly called and held, which would
have to he determined by the facts. In
any eyent. it is clearly the purpose of
the hoard to re-employ the principal and
if no action was taken prior to May 1.
1933, the prinCipal will hold over in
the absence of any alh-ice to him that
he ,vas not to be re-employed prior to
that date.
See opinion No. 131 (this Yol.) , relative to the employment of teachers and
superintendents and principals. which
we think will enable YOU to determine
the legality of the action of your board
in regard to the employment of vour
pl·incipnl. 1Ve do not have nil the fllcts
nccessaJ'~- to determine the le~alits of
the meetings at which such action 'was
taken.
Opinion No. 204
Taxation-Tax Titles-Sale-County
Commissioners.

May 6, 1933.
You have requested my opinion on
the right of a high school hoard of
trustees to re-elect a principal at a
speCial meeting and ha ye gh'en full
details of the action taken by the hoard
at >;uch meeting.

HELD: Under Chapter 65. Laws of
1fl33, tax title to propel·ties, regardless
of appraised "nIue, !lIay not legally be
sold by the hoard of county commissioners. Imt the sale must,. under the
law. he a public auction.

'While there is no specific statute
for special meetin~s of the
trustees. no meetin,g should be held
without gh-in~ each of the trustees
reasona ble notice of the time and place
and the purpose for which any meeting is called and no business should he
transacted at such meeting except such
as is noticed in the call for the meeting. Howe,-er, we ,vould say that in
any particular emergency if the trustees should all meet in regular meeting and all agree that a meeting should
be held at that time and spread such
agreement on the minutes, they could
transact any iJusiness that they desired
to take up of an emergency nature and
possibly any bmsiness of any kind, the
transaction of which is not specifically
prohiiJited by law.

May 6, 1933.
You have addressed us as follows:
"'ViII you yery kindly a (l\;se, for
the benefit of the board of county commissioners, if, in ~-our opinion, since
the passage at the last 'session of the
legislature of Senate Bill No. 126,
.( Chapter 65) the board may legally
sell tax title properties of a less value
than $100.00 at private sale after
same IU1\-e previously been appraised
hy the hoard as heing of less than
$100.00 ,-alue, such properties never
lun-ing heen offered at public auction.
"If you find that the board has this
power we would also like to know if
in your opinion the board has the
power to segregate and sell at private
sale, a portion of a property taken

providin~

