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the statutes provide for a specific rem­
edy in any instance it must be followed, 
and as it has provided what appears 
to be a complete remedy to meet such a 
situation and specified the time that 
such election shall be held, the statute 
will control. 

Opinion No. 195 

I,ands-COunties-County Commis­
sioners-Exchange of Lands. 

HELD: If the county will be bene­
fited by the exchange, the county com­
missioners may, in the exercise of their 
discretion, permit one who has pur­
chased or contracted to purchase cer­
tain lands from the county to turn back 
Mid lands and receive credit for the 
amount paid on the contract for the 
purchase of other lands. 

May 5, 1933 
Yon ask an interpretation of that 

portion of Chapter 65 of the Session 
Laws of 1933, providing as follows: 

"The county commissioners may also, 
after any of said lands have been of­
fered for sale and not sold, when it is 
deemed for the best interests of the 
county, exchange said lands for other 
lands of equal value where the effect 
of such exchange would be to acquire 
land which could be leased or sold to 
better advantage." Particularly you in­
quire as to whether or not one who has 
purchased or contracted to purchase 
certain lands from the county may be 
permitted to turn back said lands and 
receive credit for the amount paid on 
the contract for purchase of other lands. 

While the section quoted does not 
expressly state that such procedure is 
authorized, it appears to me that the 
same is'within the contemplation of the 
statute. The matter to be determined 
hy the county commissioners is whether 
the county will be benefitted by such 
exchange. If they do determine that 
it is for the best interests of the county 
to make such exchange, it appears to 
me they are authorized to do so. 

Opinion No. 196 

Beer-Licenses-Refunds. 

HELD: No portion of a license fee 
paid under the Montana Beer Act may 
be returned to the applicant although 

his license may not authorize him to 
transact business for a full year under 
same. 

May 6, 1933. 
You request an opinion on the right 

of the board to reflmd to a licensee. 
under the Beer Act, Chapter 106, Laws 
of 1933. 

I am unable to find any authority in 
the law to authorize the return of any 
portion of the license fee. "In the ab­
sence of a provision for a pro rata li­
cense, a person taking out a license 
must pay the full amount prescribed 
even though he takes out his license 
after the beginning of the license year." 
(37 C. J. 250) 

I therefore conclude that no portion 
of such license fee may be returned to 
applicant although his license may not 
autholize him to transact business for 
a full year under same. 

Opinion No. 197 

County Commissioners--Tax Deed Land 
-County Land-Sale of Land Acquired 

by Tax Deed, Mandatory. 

HELD: Chapter 65, Laws of 1933, 
makes the duty of the county commis­
sioners mandatory to appraise, order 
and advertise for sale of lands acquired 
by tax deed. 

May 8, 1933 
You have requested the opinion of 

this office as to the interpretation of 
Chapter 65, Laws of 1933, and have 
sullmitted the following question: "Is 
it mandatory on the part of the board 
of county commissioners to order and 
advertise for sale all lands conveyed to 
the county by tax deeds prior to the 
enactment of said law, whether there 
is any possible chance of selling the 
sume or not?" 

Section 1 of said Chapter 65 recites: 
"Whenever the county shall acquire 

any land by tax deed, it shall be the 
duty of the board of county commis­
sioners, within six months after ac­
quiring title, to make and enter an 
order for the sale of such lands. .. .. .. 
And it shall be the duty of the board 
of county commissioners to so appraise 
order find advertise for sale all lands 
heretofore conveyed to the county by 
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tax deeds within ninety dars from and 
after this Act takes effect." 

Since the power of the county com­
missioners to sell such lands had pre­
"iousl~' been expressly granted by the 
legislature in Section 4465 R. C. :\1.1921 
as amended finally by Chapter 38, Laws 
of 192!), and the exercise of such power 
was directory only, it would seem that 
it was the intention of the legislature 
in enacting Chapter 65, Laws of 1933. 
to make the exercise of such powers 
mandatory. Certainly it is desirable 
that every reasonable means be used to 
place all such lands on the tax rolls of 
the counties and that appears to have 
heen the purpose of this act. The lan­
guage used by the legislature is of such 
a nature as to imply compulsion unless 
it can be made to appear from the other 
language used that the intention of the 
legislature was to make such duty di­
rectory only. I am unable to find any­
thing in the act which would justify 
the Jatter construction. (59 C .. T. 1076, 
sec. 633; 1079, sec. 635; 57 C. J. 548, 
sec. 5.) 

The presumption is that the word 
"shall" as used in any gi"en law is to 
be construed in an imperative sense. 
rather than directory. State ,'. Meeker. 
182 Ind. 240, 243, 105 N. E. 006: Har­
thorn v. Van Keuren. 79 N. J. L. 101, 
105, 74 A 502; Colorado Springs v. 
Street, 81 Colo. 181, 184, 254 Pac. 440. 
In Newton v. Jasper County, 135 Iowa 
27, 30, 112 N. W. 167, 124 Am SR 256. 
it was said that the uniform rule seems 
to be that the word "shall", when ad­
dressed to puhlic officials, is manda­
tory. See also: Trohough v. State. 1H) 
Nebr. 128, 2.3.'3 N. W. 452, 454. 

Manr other cases might be cited to 
the same effect. The phrase ''it shall 
be the duty" seems to clearly indicate 
the intention of the legislature to make 
the duty mandatory. I am unable to 
find any words in the act to indicate 
a contrary intention of the legislature 
so as to permit me to give the act any 
other construction. 

Opinion No. 198 

County Commissioners--Appt'aisement 
-Lands--l\Iileage-Pet' Diem. 

HELD: In appraising lands as di­
rected hy Chapter 65, Laws of 1933, it 
is not necessary for the hoard of county 

commissioners to visit the land and 
view it if the members of the board are 
already familiar with the tract in 
question, and inspection would not add 
to the information already in their I)OS­
session; hu t if persona I inspection is 
necessary, the members of the hoard are 
entitled to the mileage and per diem 
allowed them as when engaged in other 
duties imposed hy law upon them. 

May 8, 1933 
You have submitted the following for 

an opinion of this office: 
"1. Is it necessary for them to make 

a personal visit to the land and ac­
tually look it O\'er in order to appraise 
it, or can they apIH'aise it from infor­
mation which they have in their pos­
session? 

"2. In case they do go upon the land 
and view it, what compensation will 
they be allowed?" 
In reply to No.1: Boards of county 

commissioners have broad, discretion­
ary powers in the performance of du­
ties imposed upon thcm where the stat­
utes do not provide ex-act procedure. In 
appraising lands as directed by Chapter 
65, Ijaws of 1933, if the board members 
are already familiar with any certain 
tract of land upon which it is neces­
sary for them to place a value, and in­
spection would not add to the informa­
tion already in their posseSSion, inspec­
tion would not only be useless, but a 
needless waste of public funds, but to 
appraise any property necessarily as­
sumes knowledge possessed by the ap· 
praisers. 

Appraisers, under the Eminent Do­
main Act, must examine the lands a,p­
praised. Section 9944 R. C. M. 1921. Ap­
praisers of estates under the probate 
laws must -appraise property "ex­
hibited" to them. S'ection 10131 R. C. 
:\:1. 1921. Appraisers of homesteads are 
presumed to view the premises. Sec­
tion 10153 R. C. M. 1921. 

An appraisement is defined: "An ap­
praisement denotes the valuation of 
goods, and chattels or real estate by * * 
persons of suitable qualifications, fair, 
impartial, and disinterested, having 
knowledge of the propel'ty, and with 
intelligence to ascertain its "alue after 
inspection and inquiry." Words & 
Phrases, Vol. 1, 2nd Series, page 254. 

Replying to question No.2, when any 
duty is imposed upon a public offiCial, 
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