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of its financial affairs and business as
to such matters as are not expressly or
hy necessary implication delegated by
law to other officers of the county or
as are not reserved to the people.
(State ex reI. Coleman v. Fry, 95 Pac.
3!l2) .
In the State Examiner's report covering the affairs of Flathead County
appears the following paragraph:
"Claim No. 82181 of .Justice of the
Peace McCarthy was paid in the
amount of $23.50, though approved by
the county attorney in the amount of
$16.00. We are unable to determine
the correctness or incorrectness of
this claim, but most certainly some
one is wrong in the matter."
You comment and elaborate on it in
this language:
"The examiner's report covers claim
82181 of Justice of the Peace McCarthy. I filed before McCarthy a complaint charging four defendants jointly with burglary. Two were dismissed without a hearing and two
were bound over without a hearing.
McCarthy put in a claim for $10.00. I
cut it to $2.50. The examiner states
that he is unable to determine the
correctness or incorrectness of the
claim",
and then inquire of us if we can determine the correctness of the claim for
the examiner. At first blush the thing
looked very much like a Chinese puzzle,
but we may assume, in order to hring
about some measure of reconciliation
between the figures given, that the ven·
erable jurist rendered public service,
other than that mentioned, for which
he claimed compensation in addition to
the Ten Dollar charge. If we adopt
that theory it is reasonably certain
that your position was correct and that
he should have had not $23.50 but only
$16.00. (Section 4926 ReYised Codes
W21; State ex reI. Rowe v. District
Court, 44 Mont. 318; State ex reI.
Rowe v. District Court, 45 Mont. 205;
46 C. J. 1017, 1018; Brannin v. Sweet
Grass Co., 88 Mont. 412).
Opinion No. 176
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PI'opel-ty- Sheriffs- County Treasurers,
HELD: The sheriff of one county,

acting as a deputy county treasurer,
may not go into another county and
seize the personal property of a delin~
quent taxpayer and return the same to
his own county for sale; nor can the
county 'treasurer of one county appoint
the sheriff of the comity into which
the property was moved to act as his
deputy and sell the propert~· there. The
taxes on the property must be collected
exclusively by suit against the owner
of the property.

April 22, 1933.
your request for
opinion that on the first Monday of
~iarch, 1932, a man resided in Sweet
Grass County and owned and possessed
personal property therein but never
owned any real property. Thereafter,
and without paying the taxes which
were due, he removed the personal
property to another t'ounty in the state
and took up his residence therein. You
1m "e propounded three questions dealing with the matter and we shall undertake to answer them in their regular order.
1. May the sheriff of this county,
as a deputy county treasurer appoill'terl by the county treasurer under the
provisions of Section 2239 Revised
Codes 1921, as amended by Section 2,
Chapter 102, Laws of 192.3, go into such
other county and seize the personal
property mentioned and return the
same to this county for sale? Our an,,,vel' is "no". The language of the
statute is not broad enough to confer
any such authority. Furthermore, Seetion 2239, as amended, must be read
with Section 2238 as amended by Chapter 143, Laws of 1929, which specifically refers to personal property in the
county and does not mention personal
property without the county at all.
(See Perham v. Putnam, 82 Mont. 349).
2.
Has the county treasurer of
Rweet Grass County lIuthority to appoint the sheriff of the (:ounty into
which the property was moved, his
deputy, and if so, lIlay the property be
sold by such sheriff in his county as
such deputy treasurer? Our answer to
the first part of the query is "no", So
far as we can discover there is no law
which vests the county treasurer with
any slwh authority. The power to apIt appears from
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point is confined to the sheriff of his
own county. The general rule is that
the powers and authority of a public
officer are fixed and determined by
law. In addition to the powers expressly conferred upon him by law, he
has by implication such powers as are
necessary for the due and efficient exercise of those expressly granted, or
such as may be faitly implied therefrom. But no powers "ill be implied
other than those which are necessar~'
for the effective exercise and discharge
of the powers and duties expressly conferred and imposed, and where the
mode of performance of ministerial duties if; prescrihed, no further power is
implied. (In re Farrell, 36 Mont. 254;
46 C. J. 1031, 1032). The negati,e answer to the first part of the question
obviates an answer to the second part
thereof.
3. Must the taxes on the property
he collected exclusively by suit against
the owner of the property? We are
Constrained to answer this question in
the affirmative. Our laws, seemingly,
flo not prescribe any method other than
a civil action to enforce payment of
the taxes under the circumstances here
existing. (S'ee Section 2226 Reyised
Codes H)21; Lemhi County v. Boise
Liyestock Loan Co., 278 Pac. 214; Kansas City v. Field, 226 S. W. 27; Marion
County Y. \Voodburn Mercantile Co.,
119 Pac. 487, 41 L. R A. (N. S.) 730;
61 C. J. 1051-1054).
Opinion No. 177

Corporations-Foreign COIllora,tions Licenses-Fees-Capital Stock, Increase of_
HELD: Foreign corporations may
he and are required to pay a license
fee upon the increased portion of capital stock employed within the state as
shown by the annual reports of the corporation amI as provided by Section 4
of Chapter 169, Laws of 1931.
April 24, 1933.
You have submitted the following for
an opinion from this office: ")lay I request at your early cOlll"enience, your
construction upon Section 4 of Chapter
169, Laws of 1931. relating to the fee
which shall be assessed foreign corporations upon increased proportion of
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capital stock employed within the State
as shown h~' reports required of said
("hapter annually?"
After foreign corporations are granted permission to do husiness in Montana. they are suhject to the same
('()ntrol and nre grantNl the same rights
nnd pri\'i1el!"es as domestic corporations.
(Section 6659. R. C. 1\1. 1921: Prudential Immrance ComTlflny of America v.
Cheek. 259 U. S. 5.'30: 66 L. E. 1044:
nv. EJ-Ilress Al!"ency v. Comm. of Yn ..
2~2 n. R. 440. 75 L. E. 4;';0: National
Rayinl!"s & Loan As!':ociation y. Gilli".
.'35 Fefl. (2) .'386: 14A C. J. 12-50). except certain matters of control relatinl!" to interstate commerce. and corporations c1assefl ns an "al!"ency of the Nationn 1 Government". \\"hi('h n re not pprtinent to the questions invol,ed in the
proposition you suhmit. In such excepted matters the state cannot interfere.
Domestic corporntions nre required
to pay the excise or license fee on their
nuthori:7~d capital stock. (Section 145
R. C. M. 1921) : foreign corporations on
the amount of capitnl employed in this
"tnte. (Chapter l(\rI. Laws 1r1S1: Chicnl!"O etc., R. R. Go. Y. Harmon. 89 Mont.
1). Domestic corporn tions when ca pital
is increased. pay on the increased portion only. To apply the law mthout
discrimination to a foreign corporation,
when the annual r(>I!ort of the foreign
corporntion "hows nn increase in the
cnpital employed in Montana, the foreign corporntion must he eharl!"ed the
license fee on the incrensed portion of
cnpital only. To apply a (lifferent method ,,"ouW he to dE'ny to the foreign
corpora tion the equn i protection of the
law.
You further statC:. that the Great
Western SUl!"ar Company entered Montana Fehruary 16, 1916. and has remitted fees with its annual reports
bn sed upon the license fees fixed by the
old law, Chapter 37. Im5 Laws, without regard to the increased fees provided for by Chapter 16r1, Laws of 1931.
In this connection your attention is
called to Sections 2 Ilnd 3. Article XY
of our Constitution, which are as follows:
"Section 2. No charter of incorporations shall be granted, extended,
changed or amended hy special law,
except for such muniCipal, charitable,
educational, penal or reformatory cor-

