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criminal matters. (Sections 11736 and 
11737, R. C. M. 1921.) Such excep
tions, howe\'er, do not in our opinion 
contemplate civil actions, nor furnish 
any remedy in such actions, hut one 
who has remo\"(~d property subject to 
execution from the county for the pur
poses of avoiding a lien for taxes may 
be got on a misdemeanor charge under 
Section 11433, R. C. M. 1921. Under 
Section 11737 your sheriff may be au
thorized to arrest the party if found 
anywhere in the state and return him 
to your county for trial. If convicted 
the penalty is provided by Section 
1072.3, H. C. ;\1. H)Z1. On a misdemean
or charge, ~'our action must be com
menced within one yea I' from the time 
of the commission of the offense, 
(11931) but defendant need not be 
present either at the trial nor when 
verdict is rendered. (12018). 

It is our opinion that if you desire 
to seize this property in a civil action 
such seizure would have to he made hy 
the sheriff of the county where prop
erty of the delinquent taXllayer is lo
cated. 

Opinion No. 173 

Statutes-Constl'tlction-Schools-War
rants-Bonds. 

HELD: Where two affirmative >:tat
utes are not inconsistent with each oth
er, but are so dissimilar that they can
not be reconciled and made into one, 
each statute is complete in itself and 
must be held to be legal and valid. 

April 20, 1933. 
You request an opinion as to the is

suance of school district bonds for war
rants. 

The Twenty-third Legislative Assem
bly passed two acts covering the ques
tion of bonds to re-place warrants out
standing on June 30, 1933. These laws 
are Chapters 160 and 107 of the Twen
ty-third LegislatiYe Assembly. They 
cover very much the same field and 
permit the issuance of bonds for the 
same purposes. Other portions of said 
acts are entirely dissimilar as the pro
vision contained in subdhision 1 of 
Section 3 of Chapter 160, which pro
vides for the payment of outstanding 
warrants by special ievies between July 
1; 1933 and July 1, 1936, which is an 

addition to and different from any pro
\'ision in Chapter 107. The question to 
be determined is whether or not one, 
or both, of these acts is in force, wheth
er either repeals the other, whether 
they are to be construed separately or 
as one act. 

Both laws were passed at the same 
legislative assembly, the first bill to 
he passed hy the legislative assembly 
was the last bill signed by the Govern
or, so no decided inference can be 
drawn that either bill expressed the 
last legislative intent upon the subject. 
Both hills are affirmative acts and are 
not inconsistent with each other. Un
der such circumstances each act must 
be held to be legal and valid. Suther
land on Statutory Construction, Sec
tion 218; 59 C. J. 918; State v. Quinn, 
40 Mont. 472. 

'l.'he provisions of the two acts are 
so dissimilar that they cannot be re
cone-iled and made into one. Therefore. 
each statute is complete in itself ancl 
must be so construed. Neither statute 
negath"es or makes ineffectual the oth
er statute. 

Opinion No. 174 

Sheriff-Undersheliff-Bonds
Premiums-Cotmties. 

HELD: The premium upon the of
ficial bond of an undersheriff is not a 
proper charge against the county. 

April 20, 1933_ 
You have submitted the question: 

"Will you kindly advise me whether 
the premium npon the official bond of 
the under-sheliff of Madison County i;; 
a legitimate charge against the conn
ty?" 

Plior to 1923 the premium of a 
bond of an undersheriff was a legiti
mate charge against the county. Vol
ume G Opinions of Attorney General, 
page 8. Section 62.36 of the Hevised 
Codes of Montana of IH21 was amend
ed by Chapter 144, Laws of 1923, by 
adding thereto the following: "Pro
vided, further, that the provisions of 
this section, making such premium a 
charge against the general fund of the 
state, county, city, town, or municipal
ity shall not be construed to include 
any deputy, clerk or subordinate of
ficer, where a bond is required to be 
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furnished by the principal or body ap
pointing the same." 

Under the proYisiuns of the amend
ment quoted, it appears that the in
tent of the legislature was that the 
lH"pmium on the hond of an undersher
iff i!'< not n charge ngainst the county. 

Opinion No. 175 

Officers-- Salaries- Public Policy
County Conmlissioncrs- Claims- Jus

ticoes of the Peaoo-Fees. 

HELD: An agreement of a public 
officer to accept less than the salary 
allowe(l by law is contrary to public 
policy alHI \·oid. "'hether the officcr 
!Uay recover the unpnid part of his 
;mlnry-not decided. 

Under the facts presented, the Board 
of County Commissioners did not ex
ceed its powers in allowing an expense 
clnim of nine dollars presented by one 
(lirected bv the Board to attend a meet
ing of the Federal Power Commission 
to protect the intere;;ts of the County. 

.Justice of the Peace may charge only 
those fees which are set forth in the 
statutes. 

April 21, 1933. 
You inquired ahout the propriety, or 

otherwise, of a public officer accept
ing or agreeing to accept less than the 
salary allowed him hy law. The rule 
is well settled that an agreement of 
such a character is contrary to public 
policy and void. The compensation 
having been fixed by statute can only 
be changed by statute. (Hicks v. Still
water County, 84 :Mont. 38; Mechem. 
Public Officers, Sections 372, 377; 1::1 

_C. J .. 441,442, and Supps.) We do not 
wish to be understood, however, as say
ing that in any e\'ent and under all 
cil'cumstances the officer may reCO\'er 
the unpaid part of his salary, for, it 
seems, there are exceptions to nearly 
all rules. (See Boyle v. Ogden City, 
(;8 Pac. 153; Haryey v. Tama County, 
1)1:1 Iowa 228; Mechem, Public Officers, 
Section 372; Opinion No. 110, this vol.) 

It appears further from your letter 
that one W. F. Jellison, a competent 
man presumably, was authorized and 
dit:ected by the board of county com
missioners of Flathead County to at
tend a meeting of the Federal Power 

·Commission held at Polson for the pur-

pose of conSidering power sites, dams. 
etc., and received from the county his 
expenses amounting to about nine dol
lars. The circumstances requiring his 
presence at the meeting were that the 
county has and had a large amount of 
money invested in roads in what is 
known as the Lower Valley and that if 
the Montana Power Company, or one 
of its subsidiaries, were permitted to 
dam the waters in that \icinity to a 
certain height there would be danger 
of flooding these roads. We think the 
allowance and payment of Mr. Jelli
son's claim was, under the facts as 
stated, proper, and particularly so as 
the duty of attending the meeting was 
not cast by law on the county suryeyor 
or any other officer. (See Judith Basin 
Co. v. Livingston, 8D Mont. 438). 

The board of county commissioners 
of a county is vested with and possess
es just such powers as the statutes con
fer upon it and such as are necessari
ly implied to enable it to carry out the 
objects and purposes of its creation. 
In general, the board is charged with 
the duty of managing the affairs and 
business of the coullty and of making 
contracts necessary and incident to 
such management. (7 R. C. L. 938, 
943). 

Except as otherwise provided by law, 
a board of county commissioners or
dinarily exercises the corporate powers 
of the county. It is in an enlarged 
sense the representative and guardian 
of the county, having the management 
and control of its property and finan
cial interests, and having original and 
exclusi\'e jurisdiction O\'er all matters 
pertaining to county affairs. Within 
the scope of its powers, it is supreme, 
and its acts are the acts of the county. 
It is well settled, however, that a coun
ty hoard possesses and can exercise 
such powers, and such powers only, as 
are expressly conferred on it by the 
Constitution and statutes of the state, 
or such powers as arise by necessary 
implication from those expressly grant
ed, or such as are requisite to the per
formance of the duties which are im
posed on it by law. (Arnold Y. Custer 
County, 8a Mont. 130; State v. Kuhr, 
86 Mont. 377; Simpson v. S'ilver Bow 
County, 87 Mont. 83; 15 C. J. 456-458). 

The Board of County Commissioners 
is in a sense the general business agent 
of the county, and as such has charge 
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