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In answer to question 3, there is a
provision in the statute hy which contiguous territory lying in two counties
may be comprised in the same school
district but anyone voting at a school
election must be a resident of the
school district for at least thirty days
as provided in Section 100'2 above.
In answer to your question 4, this is
also covered hy. Section 1002 quoted
above and the party must be a legal
resident of the school district in which
he votes.
In answer to question 5, Section 1002
also covers this question. While there
are some special statutes relating to
school elections anu general elections
that do not apply to both, yet the matter of residence is a necessary qualifiea tion in both elections.
Opinion No. 169
Counties- Claims- County AuditorHighways-Plats-County SUI"VeyorCity Engineer.
HELD: It is proper for the County
Auditor to disallow the claim of a cit)'
engineer for plats furnished the connty
relating to an established county highway. It is the duty of the County Suryeyor to furnish them.
April 18, 193R.
The engineering department of your
city engineer at Billings, prepared certain plats for the "l{imroek !toad"
leading to the munieipal airport, said
road lying outside of the corporate limits of the city of Billings, and being a
public highway within the county. For
certain work done by the cHy engineer
ill preparing said plats an expense of
$27.00 was incurred for which the city
enb';neer presented a claim to the commissioners of Yellowstone County, and
which claim was disallowed by the
county auditor. The county commissioners, in order to carry out some condemnation pl'oceedings, called upon the
city engineer to furnish plats and field
notes pre\iously made by him and on
the strength of that the bill that the
county auditor disallowed was presented to the county commissioners.
The duty to build, repair and supervise roads is imposed upon the board of
county cOlllllIissioner". (Section 162"2
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as amended by Chapter 59, Ses.<;ion
Laws of 1!)29, and sUh-section 4 of Section 4465 as aillended by Chapter 100,
Laws of 1931). The county surveyor
under direction of the commissioners is
required to make all plats for roads
amI highways that cOllie under county
supenision, and Illay employ another
onl~' when the county surveyor is incompetent. (Sections 4836, 4837, 4845
and 4847 It. C. l\L 1911.)
Considering sub-section 8 of Section
1622 as amended by Chapter 59, Session Laws of 1!)29, and the ruling of
the Suprcme Court in Blair v. Kuhr,
86 Mont. 377, one might assume that
nny such thing as that im'olve<l in
your proposition might be done, but
taking all the statutes relating to the
subject into account, and the court de·
cisions we have cited, we are of the
opinion that your county auditor wal'
correct in disappro,ing the claim of the
city engineer for plats furnished to the
county relnting to an established county highway. If the county sUl"\"eyor is
"competent" he is the party authorized,
and it is his duty to furnish such plats
to the board of county commissioners.
Opinion No. 170
County Commissioners-Mileage.
HELD: Mileage of county commissioners is to be determined undel' Chapter 16, J.Jaws of 1933, and figured at
seven cents per mile.
April 18, W33.
You request an opinion as to the
mileage to be paid to county commissioners for the distance traveled in attending meetings of county commissioners.
As you state, the question involves
the construction of Section 4464, It. C.
M. 1921, and Chapter 16, Laws of W33.
The first paragraph of such Chapter
16, which is an amendment of Sectioll
4S84 R. C. M. 1921, reads as follows:
"Members of the Legislative Assembly,
state officers, county officers, township
officers, jurors, witnesses and all other persons except sheriffs who may be
entitled to mileage shall be entitled to
collect mileage at the rate of not to
exceed 7c per mile for the distallce actually tra \'eled, and no more."
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This statute does not refer directly
to Section 4464 of the Revised Codes.
Section 44tH provides that a commissioner shall receh'e lOc per mile for
the distance necessarily traveled in going to and returning from the county
seat and his place of residence. The
language of Chapter 16 is so definite
it seems that there ean be no other conclusion reached than that S'ection 4464
is modified bv the subsequent act. This
law provides' that it fixes the mileage
of certain officers and all other presons_ Therefore, this language controls and the mileage of county commissioners is to be determined under
Chapter -16, Laws of 1933, and figured
at 7c per mile.

Opinion No. 171
~[otor

,Carriers-Rates-Railroad COmmission.

HELD: The State Railroad Commission has full power to regulate the
rates charged by Class A and Class B
motor carriers, and the rates charged
hv Class C carriers shall be fxed by
agreement between the carrier and the
pal·ty who hires or employs such carriers.
April 18, 1933.
You request an opinion of this office
on the following question: "I would
like to get an opinion as to whether or
not we have the right to fix the rates
of Class A, Band C motor carriers. I
have marked some parts of the motor
carrier act. I believe we have the right
to say what the rates shall be."
Chapter 184, Laws of 1931, repeals
all previous acts relative to regulation
of motor carriers. Said chapter divides
motor carriers into three classes: A,
Band C. The power to regulate classes A and B are specific and there can
he no question of IJ('wer of the board
of railroad commissioners to fix the
rates charged by both of these classes
of motor carriers (sub-section b of
Section 2; and Section 3) and such
rates shall not be changed or altered
\\ithout the written consent of the
board. (Section 4.)
But there is no doubt about the power of the board to fix and regulate the
rates charged hy motor carriers of
class C. Sub-section b of Section 2

provides: "It shall be unlawful for
any corporation or person, its or their
officers, agents, employees, or sen'ants.
to operate any motor vehicle for the
transportation of persons and/or property for hire on any public highway in
this state except in accordance with
the provisions of this act."
This sub-section brings all classes
under the act. Part of Section 3 applies to all classes, and parts to classes
A and B only. The parts that apply to
all classes, including C, are as follows:
" (a) The board of railroad commissioners is hereby vested with power
and authority, and it is hereby made its
duty to supervise and regulate every
motor carrier in this state; * * *"
(The paragraph omitted here is specifically restricted in its application to
classes A and B); (b) to regulate the
properties, faCilities, operations, accounts, service, practices, affairs and
safety of operations of all motor carriers; (c) to require the filing of annual and other reports; schedules, or
other data by such motor carriers in all
matters affecting the relationship between such motor carriers and the
traveling and shipping public; (d) the
board shall have power and authority
by general order or othenvise to prescribe rules anel regulations in conformity with this act applicable to any and
all motor carriers; (e) all rules and
regulations in relation to schedules,
service, tariffs, rates, facilities, accounts and reports shall have due regard for the diffe!:ences eXlsting between Class A, Class B, and Class C,
motor carriers as herein defined. and
shall he just, fair and reasonable to
said class of motor carriers in their relations to each other and to the public

* * *"
Sections 8, !) and 10 relate to Class
A, Class B and Class C, respectively,
in regard to obtaining a certificate
from the board before engaging in the
business of a carrier. Subdivision 5 of
Section 8 and subdivision 4 of Section
9, relating to Class A and Class B, both
require these ·two classes to set out in
their respective applications the follo\ving: "A schedule of the tariff or
rates desired to be charged for the
transportation of freight and for passengers." This subsection is not required to be in Class C's application for
certifica teo (Section 10).

