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ocally refuses its sanction to any con·
tract of any kind whatever where such
relation exists."
Therefore, contracts of the character
you mention should not be permitted.
Such contracts might very easily in·
,ol,e the school rlistricts, insurance
companies and the agent in very serious litigation.

Opinion No. 158.

Warehousemen-Storage--GminElevators.
HELD: Although storage contract
terminates June 30 each year, elevator
Illay sell only so much wheat as may
be necessary to pay storage charges,
halance to continue in storage.
April 13, 1933.
You have submitted the following
question: "I ha,e a storage ticket is·
sued in 1932 and I do not present the
same on .Tune 30th, 1933 for cancellan·on but I do present it in October,
1933. Upon what basis would the ele,ator company settle with me for the
halance of the grain after they had
sold sufficient to pay the storage
charges up to .Tune 30th, 1933? In other words, does June 30th mark the
!late for sale of all grain and is the
elevator compan~' expected to set aside
the amount belonging to me for delivery U1)On surrender of the original storage ticket?"
Section 3588, R. C. M. 1921, as
amended lIy Chapter 35, I~aws of 1933,
reads, in part:
"All storage contracts on grain in
store in pubHc local grain warehouses, as evidenced by a warehouse receipt shall terminate on June 30, of
each year.
"Storage on any or all grain may be
terminated by the owner at any time
before the date mentioned herein by
the payment or tender of all legal
charges and the su~render of the stor·
age receipt together with a demand
for de!i,cry of such grain, or notice to
the warehouseman to sell the same.
In the absence of a demand for delivery, order to sell, or mutual agree·
ment for the renewal of the storage
contract entered into prior to the ex-
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piration of the storage contract, as
prescribed in this Act, the warehouseman shall upon the expiration of the
storage contract sell so much of such
stored grain at the local market price
on the close of business on said day
as is sufficient to pay the accrned
storage charges and shall thereupon
issue new storage tickets for the balance of the grain to the owner thereof
upon surrender by him of the original
storage receipts. Provided, further,
that it shall be thc duty of the warehouseman on the first day of June of
each year to notice all storage ticket
holders at their last known address
of the prm;sions of this Act."
It is my opinion, in view of the word·
ing of the above act, that the elevator
company in the circumstances above
mentioned would have no authority to
sell more than "so much" of such grain
stored as may he necessary to pay the
Morage charges up to June 30 of each
year, the date of the termination of
the contract as provided in the act
above quoted, and that the balance of
the grain should continue in storage
and new tickets ma(le and issued there·
for when the original storage tickets
ha,e heen surrendered. Notice should
he mailed to the storage ticket holders
in accordance with the proviso above
quoted.

Opinion No. 160.

County Commissioners - Highways Easements-Ultra. Vires.
HFJIJD: The interest which It board
of county commissioners is allowed to
ohtain in prl\'ate lands for highway
purposes is an easement only, and
when it assumes to secure a fee simple
title for the county it exceeds its pow·
ers under the law and is guilty of nn
ultra vires act.
April 13, 1933.
In your statement to us of recent
date, it is said that the board of coun·
ty commissioners of Missoula County
lmrchascd 9.2 acres of land for high·
way purposes at a total. cost of $3,·
296.00 and obtained from the owner a
deed in fee thereto without the appraisal required by subdivision 8 of
S'ectiOll 4465 as amended by Chapter
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The legality of the
transaction is questioned by you for
that reason and our advice sought.

'l'he board of county commissioners
is a specially created tribunal, possessing only such authority as is conferred
upon it expressly, and such additional
authority as is necessarily implied from
that which is granted expressly. It is
a body of limited powers and must in
every instance justify its action by reference to the provisions of law defining
and limiting these powers. (Stange v.
I~s\"lll, 67 Mont. 301; Yellowstone Packing-&. Provi~ion Co. v. Hays, 83 Mont.
1).
·What authority, then, does the board
possess so far as highways are concerned? The answer is found in our
Codes and Session Laws. It is empowpred to layout, maintain, control and
manage public highways and bridges
within the county (subdivision 4 of
Section 4465, above) ; to exercise general supervision over highways within
the county (Section 1622, R. C. M.
1!l21, as amended by Chapter 59, Laws
of 1929); to cause to be surveyed,
Yiewed, laid out, recorded, opened,
worked and maintained such highways
as are necessary for public convenience
(subdh'ision 3, Id.), and to contract,
agree for, purchase, or otherwise lawfully acquire the right of way over
private property for the use of public
highways, and for that purpose institute, when necessary, proceeding under
Sections 0033 to !lfJ58 of the Code of
Civil Procedure, paying for such right
of way from the general road fund of
the county. (Subdivision 5, Id.) The
authority so granted to procure the
right of way must be exercised in the
manner and under the circumstances
indicated by Sec. 1635-1651, Re\'ised
Codes 1921, and not otherwise. (State
ex reI, McMaster v. District Court, 80
:\lont. 228). By taking or accepting
land for a highway, the public acquires
only the right of way and the incidents necessary to enjoying and maintaining the same. (Sec. 1616 R. C. M.
1921; Wright v. Austin, 76 Pac. 1023;
Gurnsey v. Northern Cal. Power Co.,
117 Pac. 006; 29 C. J. 540, 541).
It is clear, therefore, from a reading
of the highway laws of the state and
the decisions of the courts that the interest which a board of county com-

missioners is allowed to obtain in private lands for highway purposes is an
easement only. When it assumes to
secure a fee Simple title for the county,
it exceeds its powers under the law
and is guilty of an ultra vires act.
(Flynn Y. Beaverhead County, 54 Mont.
309).
It may be suggested that as the board

of county commissioners acquired a fee
simple title in this instance it was constrained to proceed according to the
second clause of subdi\'ision 8 of section 4465 and have three distinterested citizens appointed to appraise the
land. But that would he tantamount
to saying it has authority to make an
outright purchase of land for highway
purposes and would invO!\'e a contradiction. Moreoyer, our court held in
the case of FI)'nn v. Beaverhead County that the subdivision has no apillication to the acquiSition of a right of
way for highway purposes.
The authority for the appointment
of appraisers must, therefore, be found
in Sec. 1685-1651, if at all. As no such
a uthority is revealed the interposition
of appraisers was not required.
Our view is, therefore, that it was
not necessary to ha\'e appraisers appointed to value the land in question
but that the board of county commissioners went beyond its power in acquiring a fee simple title thereto.
'Vhether Missoula County paid more
for the land than it would for an easement ill it is, of course, another rna tter.

Opinion No. 161
Tax Assessments - Cancellation ofl\lerger of Title-Taxes, Individual Lia,bility for-County Commissioners.
HELD: Where a county at tax sale
has purchased equity of purchaser of
land sold on contract, and has cancelled contract on account of default
of purchaser, interest and lien of county acquired -by tax sale certificate is
merged with greater title and no further tax deed is required.
There is no personal liability for taxes except as pro\'ided in Sections 225::1
and 2254, R. C. M. 1921.
County commissioners may authori7~
cancellation of tax assessments
when neither land nor individual is
liable for payment.

