
112 OPI~IO~S OF THE ATTORXEY GEXERAL 

tigation on your part has apparently 
disclosed that the actual capital paid 
in amounts to only $750.00. 

A close examination of the certifi­
cate in question satisfies us that the 
proceedings were regular and that the 
pro\isions of Chapter 38, Laws of Hl31, 
were fully complied with. What, then, 
may the Secretary of State do under 
such circumstances'! The general rule 
is that he is charged with the duty of 
accepting and filing the certificate 
when it shows on its face that every­
thing the statute requires has be~n 
done. In other words, his duty in the 
matter is controlled by the relevant 
law of the state alid not by his own 
discretion. Indeed, the remedy by 
mandamus is availahle against him 
where his duty to file is clear. (State 
\'. RotwHt, 17 Mont. 537; Mohall 
l!'armers' Elevator Co. v. Hall, 176 N. 
W. 131; State v. Benson, 128 Atl. 107; 
State v. Taylor, 44 N. E. 513; Oalifor­
nia Tel. Co. v. Jordan, 126 Pac. 598; 
7 Fletcher's Cyclopedia of the Law of 
Corporations, Sec. 3722; 38 C. J. 666, 
667; note 52 L. R. A. (N. S·.) 436.) 

As the case of State Y. Rotwitt. 
above, is entirely in point the discus: 
sion may with propriety end here. We 
merely desire to add, however, that the 
clause which you quote from Section 
1 of Chapter 33 is intended evidently 
to limit the authol;ty of a corporation 
to issue preferred stock and not to con­
fer visitorial power on the Secretary 
of State. 

\Ve accordingly advise you to file the 
certificate. 

Opinion No. 150 

State FOl'estel'-Fil'e Wanlens-Oath 
of Office, 

HELD: The State F{)rester, his as­
sistants and the ex-Officio fire ward­
ens may administer oaths of office to 
voluntecr fire wardens. 

April 12, 1933. 
In reply to your lctter of :\Iarch 23 

concerning the necessity of the admin­
istration of an oath to volunteer fire 
wardens, would advise you as follows: 

You ha\'e noted Article XIX, Sec­
tion 1 of the State Constitution, which 
requires that all executive officers 

should take an oath, and Section 463 
R. C. M. 1921 providing that every 
executh'e officer may administer 
oaths. In order to be safe let us say 
that the deputy fire wardens are pub­
lic officers. If they are such officers 
and all oath is required, then certainly 
the State Forester, his assistants and 
the ex-officio fire wardens may admin­
ister the oath. Therefore, we conclude 
that a visit to a notary public is not 
necessary. Certainly it is not neces­
sary for state offiPers who have al­
ready taken the constitutional oath to 
take it again in this connection. 

If all volunteer fire wardens take 
the oath at the time they are appoint­
ed certainly the law will ha ve beell 
complied with. If the same rule is ap­
plied to all persons who become ex-of­
ficio fire wardens, certainly there ean 
be no question as to the oath or their 
authority ill that respect. It may be 
that this is an unnecessary precaution, 
at least as to certain of the officers. 

Opinion No, 152 

Relief-Pool'-TI'ansfel' of Funds­
Emel'gency POOl' Relief----Gilver­

nor's Pl'Oclamation, 

HELD: Funds may be transferred 
upon Governor's proclamation for re­
lief of poor. as pro\'ided in Chapter 43, 
Laws of 1933, to other than poor fund 
if used for poor relief. 

April 12, 1933. 
You have requested my opinion in 

connection with Chapter 43, Laws of 
10:3::>. The Goyernor has issued a proc­
lamation authorizing the board of 
county commissioners to transfer to 
the poor fund, money for the purposc 
of relief in the emergency. The com­
missioners desire to use a part of this 
money for buying tools and implements 
and other things required for work on 
the highway. In other words, they de­
>.;re to have a part of the money placed 
in the road fund. 

As the vroclamation is <IrawlI, which 
specifically pro\'ides that the money be 
trahsferred to the poor fund, I am of 
the opinion that it is not broad enough 
to permit transfer of one-half of the 
money into the road fund. The ques­
tion arises whether or not the Govern­
or may make a proclamation broad 
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enough to permit this. Inasmuch as 
Cha ptCl' 43, La ws of 1933, does not 
:specifically limit the transfer to the 
poor fund but autlwrizes the transfer 
to the "proper fund", I am of the opin­
ion thllt the Governor could, by proc­
In ma tion, a uthorize a transfer of part 
of the funds into some other fund be­
~ides the poor fund; provided, however, 
tha t the proclamation in snch case 
should specifically recite that money 
transferred into such other fund shall 
be used solely for the relief of the poor. 

Opinion No. 154 

G.-ain-Wheat-Warehousemen- Stor­
age Charges. 

HELD: "Grain" as used in the Stor­
age Act describes whea t, flax, oats, 
barley, rye and other grains. 

"'Yheat" as used in Storage Act in 
determining the storage charges con­
notes wheat of the highest grade. 

Aplil 12, 1933, 
You ha\'e submitted the following 

qucstions: 

"1. The law reads that 25% reduc­
tion of storage charges is to be made 
when the market price of wheat being 
sold is less than fifty cents per bush­
el in the station, How would this 
apply to flax, oats, barley, rye, and 
so forth? 

"2, If it a pplies to all grains is the 
price of whea t as figured to be for 
the highest priced wheat sold or the 
lowest?" 

Section 357!) R C. M. 11t-n, as amend­
ed by Chapter 35, Laws of 1933, reads 
in part as follows: "Charges must be 
made by all public warehousemen sub­
ject to the provisions of this act for 
the handling or storage of gmin, as 
follows: * * *". Section 3574 as 
amended by said chapter in part re­
cites: "Whene\'er the word 'grain' is 
mentioned in this act it shall be con­
strued to include flax." 'Yheat, oats, 
barley and rye are grain. 2S C. J, 757. 

It is therefore my opinion that the 
storage charges fL'i:ed in the above 
chapter apply to flax, wheat, oats, bar­
ley, rye and all f)ther grain except 
where it is otherwise specifically pro­
vided, 

Your question No.2 presents a more 
perplexing problem in dew of the fail­
ure of the legislature to be more spe­
cific as to what was meant by the 
word "wheat", Paragraph (e) of Sec­
tiim 3579, supra, as amended. reads as 
follows: "Twenty-fh'e per cent reduc­
tion from the above charges shall be 
allowed when the market price of 
wheat being sold at point of origin at 
time of sale is less than fifty cents per 
bushel". 

'''hat is meant lIy the term "wheat": 
is it top grade or low grade, the high­
est grade No.1, or the lowest grade 
~o. 5, or possibly some lower grade? 

It might be said that wheat is wheat 
regardless of grade or condition. When, 
howe\'er, wheat is used as a basis of 
compalison with other commodities, or 
as a standard of values, that quality 
and grade which is the highest is the 
test, rather than the lowest. The name 
for any commodity connotes something 
of the highest grape or purity in that 
commodity. Wheat adulterated with 
water, wild oats, mustard seeu. t5mut, 
or any other foreign substance, may 
still be called "wheat" for lack of a 
hetter term to describe the itdmb:ture 
amI because its part of the bulk may 
preponderate, but, strictly speaking, 
such mixture is not wheat. 

"loreoYer, in fixing values according 
to the custom of the trade, the highest 
grade of wheat is bought and sold on 
the commodity exchange and the de­
mand for it determines its price. This 
price is then used as a basis to deter­
mine the prices of the lower grades or 
adulterated commodities. 

1n the absence of any express dec­
laration to the contrary, it is my opin­
ion that the legislature, in using the 
term "wheat" used it according to the 
custom of the trade and used it to de­
scribe that commodity which most 
nearly approaches purity, and there­
fore the highest grade wheat. 

Opinion No. 155 

County Commissiollers - Employment 
-Public Policy-Relief. 

HELD: Chapter 44, Laws of 1933, 
does not authorize county commission­
ers to employ themselves in poor relief, 
but authorizes payment of necessary 
expenditure. 
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