OPINIOXS OF THE ATTORNEY GENERAL
statu!; of certain land in Hill County
for purposes of taxation, the same beIng held in the name of Niels ::\Iadsen,
trustee for Sheridan County.
It is not possible to determine from
your statement of the case or that of
)11'. Ahern or from both together
whether Sheridan County is, in effect,
a mortgagee of the property or the
equitable owner thereof. If it be the
former, the property is subject to taxation. (61 C..J. 56C., 367; 2 Cooley on
Taxation, Sec. 625.) If it be the latter, the property is not subject to taxation (Sec. 2, Article XII, of the Constitution; Buffalo Hapids Irr. Dist. v.
Colleran, 85 Mont. 466; People Y. City
of Toulon, 133 N. };. 707; 2 Cooley on
Taxation, Secs. 625 and 6~; 61 C. J.
417-420) and cannot be Yalidly sold for
taxes. (61 C. J. 1132, 1133.)
·We agree readily enough with Mr.
Ahern that under Section 4444, Revised
Codes 1921, a county is without power
to purchase and hold lands outside its
own limits, but we do not think the
principle ·has any application here.

Assuming that Sheridan County is
the owner of the land in question, it
matters not a·t all whether it acquired
title thereto ·according to the law or
by an ultra vires act so far as the result is concerned. In either case the
mandate of the Constitution is controlling. (Warren County Y. Nail, 29 South
755; Benedict v. B(l. of Com'rs. of Lin·
coIn County; 17 Pac. (2cl) 454; Mills Y.
Forest Presel'\'e Dist., 17S X. E. 126;
Bloss v. Board of Supr's .. 136 N. ,V.
:'iS9; Haley Y. Umatilla County, 13 Pac.
890: 'VaIden Y. Town of 'Vhigham, 48
H. K 159; 2 Cooley on Taxation, Sec.
(i:,{5; 15 C. J. 532, 533.)
As you and the county attorney of
Hill County are apparently not in ac·
cord either as to the law or the facts,
we suggest the institution of an action
to quiet title on the part of Sheridan
County as the Simplest and best way
to cnd the contro\·ersy.

Opinion No. 145
Cities and Towns-O",Iinances-BeerVendol'S - Licenses -State Boal'd of
Equalization.
HELD: A city 01' town may not by
ordinance or resolution limit the num-

10!)

ber of licensed beer vendors that may
operate within its borders to a lesser
number than fixed by law and dul~'
licensed by the State Boanl of Equalization.
.
April 10, 1933.
We are in receipt of your inquiry regarding the power, or want of it, of the
town of ·Wibaux, in the matter of licenses under the Deer Act, so·callecl.
(Chapter 106, Laws of 1!)33).
Speaking in a negative way and as
succinctly and directly as possible, it
is our view that the town may not by
ordinance or resolution interfere with
or circum!;cribe the powers of the State
Boarel of Equalization when lawfull~'
exercised under the Act. In other words.
were the Board in the propel' performauce of its duties to issue a license to
each of two retailers and licenses to
wllolesalers and proprietors of hotel!;
and restaurants, whose places of business are within the town, it (the town)
eould not do otherwise than bring its
ordinance into conformity with \"hat
the Board has done or may do. The
BOHnl pal'!ses on the moral character
and general qualifications of each apI)licant for a license. The town is confined to mere regulation of the business and the issuance of a license to
a person who already possesses a state
license. It cannot prevent him from
continuing in business hy merely refusing him a license in the first instance.
A different construction of the law,
which after all is a revenue measure,
would put it in the power of any city
01' town to nullify its provisions within
its own geographical limits and thereby produce, perhaps, an unseemly eonfliet of authority between state and
muniCipal authorities.

Opinion No. 146
Elections-Schools -Candidates-Idem
Sonans-Ballots-Names, Spelling of.
HELD: The doctrine of "Idem Sonans" applies to names "written in" on
the ballots in a school election, and
when a majority of the judges are satisfied as to the intent of an elector to
vote for a particular calHlidate such
irregularities as nlls-spelling are immaterial.
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April 10, 1933.
You ha"e requested an opinion from
this office on the following question.
':l,'rank Gotchell is a candidate for
school trustee. His name does not appear upon the ballot but is written in
hy some of the electors. On one ballot his name is written as ']i'ruk Gocha', on another as 'l!~rank Gosel', on
another 'Frank Galch' and on another
as 'E'rank Golchel,' on another as 'Gutotch', on another as 'Gotchel', and on
se,'eral others only the last name appears. There is only one person in the
town and county by the name of GotchelL"
'Ve are of the opinion that the rule
of 'Idem Sonans' would apply. "'Vhere
two names are spelled differently, but
sound alike in their pronunciation,
they are regarded as the same, under
the doctrine of 'idem sonans'." Bloomer
v. Crisler, 123 Pac. D66. "In indictments and pleadings when a name
which it is material to state is wrongfully spelled yet if it be idem sonans
\\;th that proved, it is sufficient."
Jlt:uviers' Law Dictionary.
The following have been held idem
sonans: "Hutson for H u d son," Cato
,'. Hudson 7 Mo. 142; "Coonrod for
Conrad," Carpenter v. State, 8 Mo.
2m; "Gibney for Giboney," Fleming v.
Giboney, 17 S. ,V. 13; "Emerly for gmley," Gnlveston H. & S. A. R. Co. v. Daniels, 20 S. "'. 955; "Usrey for Usury."
Grisham v. Wialker, 10 Ala. 370: "Bobh
for Bupp." Meyer Y. Figaly, 39 Pa. 429 ;
"Faust for Foust," Faust v. U. S., 163
U. S. 452; "Penryn for Pennyrl'ne,"
Elliott v. Knott, 14 Md. 121; "Bnrbra
for Barbnra," State v. Haist, 34 Pac.
453; "Julia for July," Dickson v. State.
28 S. W. 815; "I;;lIet for Elliott," Robinson v. 'Vinchester, 85 Tenn. 171; "KoeIi her, Kelliher, Keltier, Koelhier and
Kelhier are held sufficient for Keoliher," Millett v. Blake, 81 Me. 531.
"Luckenbough for Luckenbach," Schee
v. LaGrange, 78 10. 101; "Rooks for
Hux" Rookes v. State, 83 Ala. 79;
"Tasso for Dasso," Napa State Hospital v. Dasso, 153 Calif. 698.
"The rule seems co be that if names
mnybe sounded alike without doing
violence to the power of letters found

in the various orthography, the variance is immaterial." 'Vilkes v. State,
27 Tex. App. 381.
The rigid formality provided in the
general election laws does not apply to
school elections, (Sec. 8n8, R. C. ;\1.
1921.) but the statute, of course, must
be followed so far as specific regulations are provided.
It is our opinion that in elections of
school trustees that when a mnjority
of the judges are sntisfied as to the
intent of an elector to vote for a particulnr party such irreguln rities as yon
mention are immaterial.

Opinion No. 147

i\lotor Vehicles-Trucks-- Automobiles
-Classification.
HELD: If a vehicle is primarily
adapted for the cnrrying of freight or
merchandise it should be listed as 11
truck, and a vehicle which is primarily
adapted for the carrying of passengers
should not be classified as a truck although it may he used for the purpose
of carrying freight or merchandise.
April 10, 1933.
In reply to your inquiry as to determining the distinction between
"trucks" and "other motor vehicles",
the term "trucks" is defined in section
1763 H. C. 1\1. 1921. It must indeed
be difficult to determine in many instances whether a vehicle is a truck,
or is not included within that term.
I t would seem as if the test should be
this: If the vehicle is primarily adapted for 'the carrying of freight or merchandise, that same should be listed
as a truck and that a vehicle which is
primarily adapted for the carrying of
passengers should not be classified as
a truck although it may be used for the
purpose of carrying freight or merchandise. In the determination of this
fact it would seem necessary that the
Hegistrar of l\Iotor Vehicles exercise a
discretion and that no other reasonable
interpretation of the law can be had
save that the Hegistrar of Motor Vehicles has such reasonable discretion
in determining whethel' or not a vehicle
requires a truck or a car license.

