
106 OPINIONS OF THE ATTORXEY GENERAL 

Court has repeatedly held that the 
legislature has plenary power to pass 
any law not prohibited by the Consti­
tution of the United States, the treaties 
made and statutes enacted pursuant 
thereof, or the Constitution of this 
state. (State ex reI. Sam Toi v. FrenCh, 
17 Mont. 54; Northern Pac. R.I'. Co. Y. 

~fjelde, 48 Mont. 287; State ex reI 
Hillis \'. Sullivan, 48 Mont. 320; In re 
Pomeroy, 51 Mont. 119; State ex reI. 
Evans v. Stewart, 53 Mont. 18; Hilger 
I'. Moore, 56 Mont. 146; The Veto Case, 
6!) Mont. 325; State ex reI. Corry y. 

Cooney, 70 Mont. 355; Butte & Superior 
~Iin. Co., Y. 1\fcIntyre, 71 Mont. 254). 

Generally speaking, the amount of a 
license fee or tax may ordinarily be 
increased or decreased at any time in 
the discretion of the body imposing it. 
Where a city has full power to tax an 
occupation, it may increase the rate on 
a particular class of persons engaged 
therein at any time before the expira­
tion of the period for the enforcement 
of the tax, even though such increase 
is made after the tax first levied has 
heen paid. (Bankers Trust Co. v. Blod­
gett, 260 U. S. 647, 67 L. Ed. 439; Gels" 
thorpe v. Furnell, 20 Mont. 299; State 
ex reI. Rankin v. District Court, 70 
~10nt. 322; Los Angeles & West Side 
T. Co. v. Superior Court, 295 Pac. 837; 
Alaska Consol. Canneries v. Territory 
of Alaska, 16 Fed. (2d) 256; Williams 
\'. iUayor, etc., 111 S. E. 47; American 
'l'olJacco Co. v. Dam'ille, 9H S. Eo 733; 
37 C. J. 189, 190; 61 C. J. 1483; note 
to case of Smith v. Dirckx, 11 A. L. R 
510.) 

A careful consideration of all the 
authorities we coulu find, impels us to 
answer both parts of your query in 
the affirmative. 

Opinion No. 136 

Mill .Operator-Bond-Grain Elevators. 

HELD: A mill operator is not ex­
empted from giving bond although he 
does not operate public warehouse. 

March 31, 1933. 
You inquire whether a person who 

owns and operates a mill and who pays 
outright for grain, is required to give 
a bond. 

Section 3589 R. C. M. 1921 as amend­
ed by Chapter 41, Laws of 1923, pro-

yides, among other things, as follows: 
"Each person, firm, corporation or as­
sociation of persons operating any puh­
lic warehouse or warehouses subject to 
the provisions of this Act, and every 
tr~k-buyoel', dealer, broker, or commis· 
sion man, or person or association of 
persons, merchandising in grain shall, 
on or before the first day of July of 
each year, give a bond with good and 
sufficient sureties to be approved hy the 
Commissioner of Agriculture to the 
State of Montana, in such sum as the 
Commissioner may require, conditioned 
upon the faithful performance of the 
acts and duties enjoined upon them by 
the law." 

Section 3574 R C. 1\1. 1921 as amend­
ed by Chapter 35, Laws of 1933, defined 
"public warehouse" as follows: "The 
term 'public warehouse' includes any 
eleva tor, mill, warehouse or structure 
in which grain is received from the pub­
lic for storage, milling, shipment or 
handling" ; and fixed the following defi­
nition for "grain dealer:" "The term 
'grain dealer' shall he held to mean and 
include every person, firm, association 
and corporation owning, 'controlling or 
operating a warehouse, other than a 
public warehouse, and engaged in the 
husiness of buying grain for shipment 
or milling."-

In view of the express provisions con­
tained in the statutes above cited, it is 
my opinion that you have no discretion 
to waive the giving of a bond by one 
who operates a mill, or in the case 
above mentioned. 

Opinion No. 137 

Barbers-Licenses-Penalties. 

HELD: That no penalties may be im­
posed upon duly licensed barbers who 
are delinquent in the payment of their 
annual license taxes other than those 
specifically provided for by law. 

April 4, 1933. 
You have requested further advice in 

connection with our Opinion No. 115, 
issued March 16, 1933. 

Section 11 of Chapter 18, Laws of 
1931, proyides for an examination, to 
determine fitness, for which a fee of 
$15.00 shall be charged. After the ap­
plicant has successfully passed the ex­
amination he is required to pay $3.00 
for issuing his certificate, and on or 
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hefore August 1st of each year a fee 
of $:3.00 to rcnew his certificate. No 
olher fees are provided for by the act 
or laws of the state. 

I n case of \-iola tions of the act, the 
hoard may, aftel' heaJ"ing, suspend or 
revoke the certificate of any barber 
who wilfully yiolates any provision of 
the act or perSistently fails to conform 
to the lawful rules and regulations pro~ 
mulgated by the board. This means 
that one's certificate may be revoked 
only "after hearing." "After hearing" 
tan mean nothing less than that any 
barber holding a certificate shull I.Je 
formally charged with some violation 
of the act or legal rules or regulations 
of the board, that have been duly pro­
mulgated, and brj\-en an opportunity to 
defend himself, (State v. Schultz, 11 
Mont. 4(9), and after hearing his right 
to follow his trade, may not be sus­
pended nor his certificate of registra­
tion revoked unless he bc found to have 
wilfully vi{llated the act or persistently 
failed to conform to such rules and 
regulations. Unless the board, after 
hearing, revokes his certificate, no new 
examination may be required or the 
fl'C therefor demanded. 

We suggest, however, that your board 
may properly require as a condition 
precedent to renewal, payment of any 
<lelinquent yearly renewal fee, for any 
preceding year during which the barber 
actually pmctised without having ob­
tained his renewal. 'Vhere a license is 
required before one may engage in any 
particular trade, profession or bUSiness, 
as a rule no fee is charged for any 
period of time that he is not actually 
following his occupation. 
~'wo methods are pro\-ided by the act 

to enforce its provisions: First, by sus­
penSion or revoca tion of certificate of 
registration by the board, and, second, 
hy charging the offender with a mis­
demeanor by court action. Either one 
or both of these remedies may I.Je ap­
plied, Ilnd both may be prosecuted at 
I h c sa me time. 

Opinion No. 138 

Liquor-Local OptiolL 

HELD: That the status acquired by 
county voting dry undel· local option 
law does not continue after repeal of 
law. 

April 4, 19:33. 
You ha\-e submitted the question of 

the status of a county which \-oted dry 
under the local option law as contained 
in Sections 2041-204U Hevised Codes of 
;\fontana of 190i. 

The local option law was expressly 
repealed by Section 4, Chapter 10'J, 
Laws of 1921. Since the la\v has been 
repealed there can be no status under 
it. Such county, in my opinion, has the 
same status that it would have had if 
said local option law had never been 
in existence. 

Opinion No. 140 

Schools-Elections--Candidates-Trus· 
tees-Vacancy-County Supel"intend­
ents-Ballots, Cross Before Name 

Wl"itten In-Marking Ballots. 

HELD: In case of a tie between two 
candida tes for school trustee a t a school 
election there is a failure of election 
and a vacancy results which should bc 
filled by the county superintendent of 
schools as provided by law_ 

In an election in a second or third 
class district if an elector has written 
a name in on the ballot but has neg­
lected to put a cross before the name, 
his ballot should nevertheless be counted 
towards the selection of such a candi­
date for the office of trustee. 

April 6, 1933. 
You ha\-e submitted to this office for 

an opinion two questions as follows: 
"In case of a tie between two can­

didates for school trustee at a school 
election, how is the election deter­
lllined .! 

"At an election, if an elector has 
written a name in on the ballot but 
has neglected to put a cross before 
the name, will this ballot count to­
wards the selection of such a candi­
da te for the office of trustee?" 

The statute in regard to tie votes in 
an election for school trustees has not 
been changed since Attorney General 
Wellington D. Rankin rendered opin· 
ions on two different occasions, the first 
of which opinions appears in Volume 9, 
page 3:3, and the second in Volume 10, 
page 5n. In both of these opinions Mr. 
Hankin held that a tie vote for the two 
highest candidates for the office of 
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