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supply and not for any profit to themselves; still it is our duty to say that
their conduct is illegal."
In Noxubee County Hardware Co., v.
l\facon, supra, two members of the city
council were interested in a corporation which entered into a contract with
the city. The court declared the contract void and said: "The town of
Macon will come by its proper rights
when both these gentlemen resign as
aldermen and resume their business as
merchants which • • • we have
no doubt they will promptl~' dO." The
section of the Mississippi law quoted
in the case contains practically the
same proYisions as Section 1016 R. C.
:\1. 1921 relating to school trustees.
In President, etc. of City of San Diego Y. Railway Company, supra, a trustee of the city was a stockholder and
director of a railway corporation. The
cit~' was authorized to donate not to
exceed 5,000 acres of City land to the
rail\va)' company. The court held the
conveyance void and further said:
"The trustee's relation to the city was
that of an agent to his p,rincipal, the
city, and he· could do nothing incon"istent with such relation. This is
clear upon principle and rests upon
ahundant authorit~·.
No man can
faithfully serve two masters."
In view of the foregoing authorities,
it is the opinion of this office that a
contract entered into between a woman
antl a school board of which her husband is a member is clearly against
public policy. "Public polic~' of this
state is determined by the acts of the
legislature, and, in their -rrhsence, by
the decisions of the courts." Cruse v.
Fischl, 55 Mont. 258.
Such contracts have been held void
in Iowa (111 N. W. 25) in Illinois
(Sherlock v. Winnett, 59 Ill. 389), and
in other states, but in others are voidable only. (Tucker v. Howard, 122
Mass. 529).
S'ection 446 n. C. M. 1921 is as follows: "Every contract made in violation of any of the provisions of the
two preceding sections (444 and 445)
may be avoided at the instance of any
party except the officer interested
therein."
Section 444 refers to all public officers but does not specifically mention

school officials. but it might be construed to inchlde school officials as
school districts are Hubdidsions of the
state. State Y. Meyers, 65 Mont. 124.
Although the language of Section 446
might lead to the belief that the contract is merely voidable, yet, the contract being contrar~' to public policy,
we think it should be held to he absolutely void. (McManus Y. Fulton, 85
l\Iont. 170; Berka v. Woodward, 57 Pac.
777; 13 C. ,T. 420-435: 2 Page's Law of
Contracts, Section 1020.)
The recent act on nepotism, Chapter
12, Laws of 1\)3:3. does not Ilpply in
this matter as that act was intended
to rela tc only to appointments to office
and employees in various governmcntal
capacities.

Opinion No, 134
County Commissionel's-Meetings-Exh'a Sessions, Number of-When Called.
HELD: County Commissioners in
counties under fourth class may hold
as many extra sessions each month as
the business of the county requires
and special meetings may be called
when the board is not in session.
.
Ma rch 30, 1933.
You haye suhmitted for my opinion
the following questions:
"1. May the board of county commissioners hold morc than one special
meeting of the bOil rd in each month in
Fergus County, a county of the fifth
class?"
"2. l\IIlY the board of county commissioners cllll a special meeting Ilt a
time when the board is not in session?"
Section 4462, R. C. l\I. 1921, as Ilmended by Chapter 35, Laws of 1929, gave
the county commissioners power to hold
extra sessions. After providing for regular meetings, that section provides:
"But the board mllY Ilt any time, by
ghing at lellst two days' posted public
notice, hold an extra session of not
over two days' duration."
It will be observed that the only
changes made were in providing "two
days' posted puhlic notice" inste~d of
"five days' public notice," and in limiting the length of the meeting to two
days' duration instead of three days'
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duration. No other change was made.
In other words, whatever power the
hoard had in calling special meetings
and the numher thtr()(lf, prior to the
passage of Chapter 35, Laws of 1929,
existed after that act was passed.
As the law stood prior to 1929, it.
was interpreted to mean that the hoard
had the power to call more than one
extra session. While our Supreme Court
did not have occasion to pass upon the
question directly, Chief Justice Brantly,
fiS early as 1912, in the case of Smith
v. Zimmer, 45 lliont. 282, took occasion
to say that the C<lmmissioners had the
I}OWer to hold meetings at any time
when the business required. Former
Attorney General Rankin, in Volume 9
Opinions of the Attorney General, page
202 (1920-1922), held: "The phrase 'and
the hoard may at any time, by giving
fit least five days' public notice, hold an
extra session of not over three days'
dum.tion' is authority for the board to
hold fiS many extra sessions as they
may deem necessary hy giving the requisite notice."
I am advised that it was the general
practice of valious boards of county
commissioners, prior to the passage of
the act in-192<J, to hold extra meetings
of the hoard as often as the business of
the county required.
In view of the wording of section 4462
as it stood when the legislature met in
192H, and in view of the interpl"etation
given to it by the authorities above
cited, and the power which had been
exercised under it hy the various boards
lind in view of the specific changes only
fiS to the notiee of calling, and the du...ottion of the extra meetings, leaving
the wording of this section otherwise
unchanged, I am of the opinion that the
legislature djid not iI~t~nd. 'by such
changes to restrict the power of the
commissioners 'as to the number of
meetings, If that had heen the intention of the legislators, they would have
made it clear by using the phrase "one
extra session."
Section 2 of Chapter 35, Laws of 1929,
expressly repealed section 4457, R. C. M.
1021, which section stated the method
01' manner provided up until then of
calling special meetings; that this section had to do with the manner rather
than the power of calling special meetings, was recognized by former Attor-
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ney General Foot. See Volume 14, Opinions of the Attorney General. page 110.
1'his section provided that a special
meeting of the board may be ordered
by a majority of the board after the
adjournment of the regular meeting by
having the order entered of record and
five dfiYS' notice thereof given by the
clerk to each member of the board not
joining in the order. It also provided
that the order must specify the busihess to be transacted and that none
other than that speCIfied must be transficted at such meeting.
Does it necessarily follow that in repealing this section, which prescribed
the mamler and method of calling special meetings after adjournment, the
legislature intended to withdraw the
power of the commissioners to call
Rpecial meetings a t any other time,
which is given in section 4462? This
conc! uSion, in my mind, does not necesRarily follow from the premises. It
seems more reasonable to conclude that
the legislature thought that it was not
necessary to prescribe any procedure for
calling special meetings other than set
forth in section 4462 as amended by
Chapter 35, Laws of 1029, which required that the public he given notice
of the meeting by "two days' posted
public notice," and that with this safeguard to the public, it was not necessary to limit the business to be transacted to that specified in the order of
record nor necessary to give notice to
the members of the board, if their
unanimous consent to the meeting Ilnd
their unanimous presence at the meeting were obtained. S'uch consent and
presence had been held sufficient. See:
Morse v. Granite County et aI., 44 Mont.
78; _Reid v. Lincoln County, 46 Mont.
Sl; People ex reI. Jones v. Carver
(Colo.) 38 Pac. 332.
Moreover, the legislature may have
thought that, aside from the lack of
a sufficient reason for the restriction
as to the subject matter since the public was to be informed by posted notices, it would be difficult to anticipate
all of the necessary business to be attended to and to make an order broad
enough to describe all the business
which might require the attention of
the board for a period of two days'
duration. At any rate, we are satisfied
that there may ha ve been good reasons
for repealing this section which dealt
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entirely with the manner and means of
calling special meetings and that it is
not necessary to assume that in doing
so the legislature intended to withdraw
from the commissioners the important
power of calling extra sessions whenever the business of the county required it.
Section 4465, R. C. M. 1921, as finally
amended by Chapter 100, Laws of 1931,
sets forth the powers of the county
commissioners. '£he11' duties are commensurate with the powers granted to
them. A reading of the above named
chapter is sufficient to inform one of
the wide responsibilities placed upon
the county commissioners. They are
charged with the proper management
of the county's business in all its different phases. They are the chief executive authority of the county. Many
instances may be cited where it ~ay
be necessary for the board to act upon
some matter which was not foreseen at
the time of the regular session, or in
emergencies, in order to protect the
public welfare and health or to preserve the interest of the county. For
failure to discharge their duties the
commissioners may be liable in damages, removed from office or prosecuted
under the criminal code. To place upon
them suell duties and responsibilities
and to make them liable for the consequences of their failure to discharge
them and at the same time to deny
them the power of discharging these
tluties, and to act in accordance with
their responsibilities is, to say the least,
inconsistent and unreasonable.
If a reasonable construction may be
placed upon a statute, it is the one to
be adopted to the exclusion of others
not reasonable. Special Road District
Xo. 8 v. Millis, 81 Mont. 86; Wilkinson
v. LaCombe, 59 Mont. 518, 197 Pac. 836;
State ex reI. County Commissioners Y.
District Court, 62 Mont. 275, 204 Pac.
(;00; gndlich on Interpretation of Statutes, 324. So also, if two. or more constructions are admissible, courts are
ne'·er justified in adopting the one
which defeats the manifest purpose of
the law. State ex reI. County Commissioners v. District Court, supra;
'Vilkinson v. LaCombe, supra.
The language used by the legislature
is clear. "The board may at any time
• • • hold an extra session." The

phrase "at any time" has been defined
to mean "from time to time." Smith ,-.
Rowell, 60 N. J. L. 384, 38 At!. 180.
The latter phrase n'eans "as occasion
may arise; at intervals; now and then;
occasionally." See 27 C..T. 909 and cases
cited in notes.
I am unable to agree with the opinion of the learned Attorney General
found in Volume 14 Opinions of the Attorney General, page 111. Referring to
Chapter 35, supra, he states; "It does
not say that they (the board) may at
any time hold extra sessions." Obviously the board could not hold more
than one session a t one time. On the
other hand, the construction given by
him would make the statute read as
he states; "The board may at any
time when in regular session, by giving two days' posted public notice, hold
an extra session * * *". This, in my
opinion, is not a natural nor a reasonable construction. This construction was
based on the assumption that a formal
action of the board, while in session,
was necessary in order to call a meeting"

It is therefore my opinion that both
questions you have submitted ·should be
answered in the affirmative. I agree
with the conclusion rC'ached by you and
hy Judge Benjami:n E. Berg in State
ex reI. Gallatin Count.y v. Pasha of the
Xinth Judicial District, in and for
Gallatin County, decided Aug. 17, 1931.

'Opinion No. 135

Corporations-Taxation-Income Tax
-Constitutional Law.
HELD; Chapter 166, Laws of 1933,
which was signed by the GovenlOr on
March 16, 1933, and which provides
that it shall take effect from and after
its passage and appruYal, increases the
taxahle rate from one to two per
centum upon the net income of corporations based upon their returns for
the calendar year 1932, and the provision of the act providing for a minimum tax of not less than $5.00 upon
any such corporation applies to returns
filed prior to the approval of the act
but covering the calendar year 1932.
March 31, 1933_
"'e have received your communication as follows, to-wit: "Will you kindly

