
96 OPINIONS OJ!' THE ATTOHNEY GENEHAL 

when acting within the scope of the 
partnership." (Sec. 2520, Perm. Ed.) 

'l'he statement quoted from the for­
mer edition of Fletcher's Cyclopedia 
on Corporations is entirely omitted and 
the cases therein cited are cited under 
a provision which reads as follows: 

"'l'he question mnst depend upon 
the particular circumstances of each 
case, and whether the particular cor­
poration has by the statutes or its 
charter been given capacity to become 
a partner, for the power to enter into 
partnerships is sometimes expressly 
conferred by, or its exercise at least 
authorized by, statute or charter." 
(Sec. 2520, Perm. Ed.) 

Other authorities state the rule gen­
erally that corporations cannot become 
partners. 

We therefore COllcur in the decision 
rendered by Attorney General Foot 
and agree that the articles of incorpor­
ation submitted should be modified be­
fore they are filed. 

Opinion No. 127 

Shetiffs-Police Officers-Compatabil­
ity of Offices-Cities and Towns. 

HEIJD: A county sheriff iliay not 
also serve as cbief of police officer of 
an incorporated city "ithin his county 
at one and the same time. 

lVIarch 31, 1933. 
You have requested an opinion from 

this office as to wbether a sheriff of a 
county may also serve as a chief of 
police or a police officer of an incor­
pora ted city "i thin his county, atone 
and the same time. "At common law 
the holding of one office does not of 
itself disqualify the incumbent from 
holding another office at the same 
time, provided there is no inconsis­
tency in the functions of the two of­
fices in question." 46 C. J. 941, !)42. The 
common law, insofar as it does not con­
flict "i th the Constitution of the Unit­
ed States, the Constitution and statutes 
of this sta te, has been adopted. (Sec­
G672 R C. lVI. 1921. 

"Incompatibility of office * .. .. 
exists only as prescribed bv the con­
stitution or laws or by rea'son of in­
compatibility of duties". Coleman v. 

Hurst, 11 S. w. (2) ]33. There is no 
constitutional nor statutory provision 
in this state prohibiting the sheriff of 
a county from serving at the same time 
as chief of police of a city in the same 
county. This reduces your proposition 
to the question of whether or not "in­
compatibility of office" is involved. 

"The offices must be subordinate, 
one to the other, and they must, per se, 
ha "e the ri~ht to interfere, one with 
the other, hefore they are incompati­
ble at common law". People y. Green. 
58 N. Y. 2!)5. "Offices nre incompati­
hie * * * when the nature and 
duties of the two offices are such as 
to render it improper, from considera­
tions of public polic~', for one person to 
retain both". State v. Wittmer. 50 
~Iont. 22. In the above case 'Wittmer 
while a member of the city council: 
was appointed by the council to the 
I)Osition of Imrchasing agent of the cit~·. 
As councilman he would have more or 
less supenision o"er the pm'chasing 
agent and authority to pass upon and 
a!low claims of the latter against the 
cIty. That was clearly an instance of 
incompatibility as weB as a case 
flgainst public policy. 

The case of Stfl te Y. Bobst. 218 X. W. 
25.g (Iowa) rather closely applies to 
the question you submit. The court 
sflid in that case: 

"Gathering its ideas from the eflrlv 
forms of government in America, thi's 
state adopted the township and city 
~rS!el~lS as sepflra te and di;;tinet jlll:­
IschctlOns for the administra tion of 
justice and the presen'ation of peace. 

* • * Within the purview of the 
legislative purpose under the enact­
ments referred to, is a dty marshall, 
in addition to two constables. * * 
" Less thfln three was not contem­
plated. Morem'er, it is part of the 
theory that each court should hare an 
officer immediately at its command 
all the time * .. *. Perhaps at 
the same moment dril writs or crim­
inal warrants from hoth courts would 
demand sen-ice at the identical time. 
Answer to this pl'Oposition does not 
exist in the assertions that under the 
authorities cited mere physical ah­
sence does not create the incompati­
bility. As a matter of fact bodily 
the appellant in this instance' is pres: 
eut "ithin the dty and townShip, but 
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he cannot serve the justice court be­
cause he owes allegiance to the may­
or'" court. PermL'>Sion for him to do 
this means minimization of the public 
"en'ice, abrogating of the statutory 
requirements, and departure from our 
original governmental forms. Public 
policy, and not physical absence, 
causes the incompatibility", 

The Supreme Court of 10lya based 
its decision upon Section 5657 defining 
the duties of a city marshal and Sec­
tion 10629, defining the duties of a con­
staule, (1924 Iowa code.) 

Nothing in either of said sections re­
fers to either of the incumbents hold­
ing any other office, uut each merely 
outlines the respective duties, and no 
refel'ence is made in the decision to 
any other constitutional or statutory 
provision, 

Because of the pressing necessity of 
economy under present conditions, our 
na tural inclina tion bas been to try to 
find convincing authority to authorize 
the shedff of ~'our county to act as 
chief of police of the city of Bane at 
the same time, but the authorities are 
to the contrary. 

Opinion No. 128 

Wholesale Dealers-DealeI's-Bonds­
Corporations. 

HIDLD: DUller the provisions of 
Chapter 164, Laws of H)33, the Com­
missioner of Agriculture may accept 
one hond issued by the parent company 
cOI-ering the operations of all agencies 
and places of business in the state. 

April I, 1933. 

You request my opinion as to wheth­
er "a company incorporated in this 
"tate and hal'ing several places of 
business, must furni~h a $5,000 surety 
bond in connection with each license 
i"sued and el'ery place of business, or 
whether Chapter 164, Laws of 1933, 
ma y be construed so as to permit you 
to accept one bond issued by the parent 
compnny cOI'ering the operations of nil 
agencies and places of business within 
the state". 

Section 4, subdivision a, of this act 

provides: "A separate license shall be 
requi red for each place of business". 
Section 4 of the act pro,ides that li­
censes shall be issucd to such reputable 
persons as shall apply therefor, Sec­
tion 3, subdivision b, pro,ides: "The 
term 'person' shall mean an individual 
or group of persons, exchange. firm, 
co-partnership, corporation or associa­
tion". Section 1 defines a dealer at 
wholesale as "any person who shall 
buy to sell at wholesale, or contract to 
huy to sell at whole:<ale, or who shall 
handle at wholesale for the purpose of 
resale, or who shaH handle at whole­
sale on account of. 01' as agent for an­
other, any produce * * * ". 

Section 4, subdivision b, of the act 
fixes the amount of the bond at $5,000, 
which shall be "conditioned for the 
faithful performance of his duties as 
11 dealer at wholesale * * * .. 
Such bond shall cover all wholesale 
produce business transacted in whole 
or in part within the State of Montana. 

It will he noted from a readin~ of 
the foregoing sections that although a 
sepa rate license is specifically required 
for each place of business that there 
is no specific prol'ision for a bond for 
each place of husiness. This failure to 
provide for a separate bond for each 
place of business is significant in view 
of the fact tha t it was contemplated 
that a dealer at wholesale might have 
more than one place of business, More­
over, the bond is required to be broad 
{'nough to COI'er all wholesale produce 
husiness transacted in whole or in part 
within the Sra te of "fontana. It will 
he obsel'l'ed too that the bond is condi­
tioned for the faithful performance of 
the duties of the dealer at wholesale, 
regardless of the place of business. 

1 am therefore of the opinion that 
you may accept one bond provided that 
it is made bl'Oad enoug-h, as required 
hy said act, to cOI'er all the wholesale 
produce husiness of the company done 
in the State of ::Uontana. 

Any independent agency operating 
under or in conjunction with such com, 
pany fol' whose acts the said company 
would not he responSible, should, of 
course, be required to give a separate 
bond to cover its acts. 
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