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exceeding the sum of Six Hundred
Dollars ($600.00) per year, unless spedal work shall be ordered by the fish
and game commission; said expenses
to he al)pro\'ed by said state fish and
gallIe wa rden and to be paid upon proper youchers from the state fish and
galue fund".
It appeal'S that the State Fish and
Game Commission has authorized nn
expell(liture for expenses of not in excess of $50.00 per month or $600.00 per
renr; nnd has nuthorized the pnyment
of $15.00 per month for depreCiation
on cars allll the l)ayment for license
plates and repairs on cars. The law
limits the expenditures under certain
conditions and authori7.es additionnl
expenditures for expenses when necessary and authorized by the State Fish
and Game Commission. 'Vhen such
expenditures are llroperly authori7.ed
and made, they constitute valid claims
and should be paid. The fact that
$15.00 per month is a llowed for depreciation wHI not prevent the allowance
of repair bills as same ;ne clearly authorized by the minutes of the board
February 9, 1933. '1'he allowance of
expenses, sa\'e as limited by law, is
dearly left with the State Fish and
Game Commission.
It aI1pears to me that the commi,,sion is not exactly following the lettel'
and spirit of the law. The law proyides for expenses of each deputy not
in excess of $600.00 per year. When
the expenses of a deputy reaches $600.00 in one year, the State Game "'arden
should make an order authorizing the
expenditure of such additional expenses as he deems right and prOI>cr
under the statute quoted.
Answering your specific questions:
1. If authorized by the board and
necessarily expended, the fact that re(lair hills are allowed in addition to a
depreciation charge of $15.00 per
month will not render such repair
daims im·alid.
2. The law specifieallr sl'ates that
expenses are allowed to a deputy
"while away from his place of residence". It would appear that portion
of the statute would forbid claims for
storage of a car when such car is at
base.
3. As the statute pro \"ides tha t in
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case of special work. such additional
pXl>enses lIIay be allowed as shall be
appro\'ed by the State Ji'ish and Game
Warden. rou are undoubtedly authoriZl'd to make additional allowanees for
!<pecial work.

Opinion No, 126
COI-pora.tions--Powers--Pal-t·mrships.
Hl,}LD: Unless su authorized by its
charter or by statute, a corpol'lltion has
no implied power to enter into a part1H'I'ship agreement.
March 29, 1933.
You have suhmitted articles of incorporation which authorize a corporation to enter into a partnership agreempnt together with a letter from Attol'lH'Y Genera I Foot ad\'ising ~'O\l tha t
a rticles of incorporation should not
contain such a pro\'ision. (Vol. 14.
Opinions of Attomey Genpral, page
~58).

W'e have in\'estignted the authorities
suhmitted by the Attorney General and
counsel and would agree with the opinion rpached h~' Attorney Genprnl Foot.
A quotation from Ruling Case Law
contained in his opinion may refer par·
ticularl~' to implied powers.
The quota tion from Fletcher's Cyclopedia on
COI'J)()rations: "The rule that a corllol'lltion cannot enter into a contract
of partnership does not apply when
"nch contract is expressly authorized
lIy its cha rter as it ma~' be."
(Sec.
843,. 1917 Edition), and citations gh'en
would constitute a sufficient contl'll(lictory authority sa\'e that the rule
laid down in Fletcher's Cyclopedia on
Corporations, Permanent Edition, modifies the ahove quotation.
"It is fairly well settled that corporations cannot ordinar1ly enter into
lllll·tnerships with other corI1orations
01' with individuals for in entel;ng
into a partnership the identity of the
corporation is lost or merged with
that of another amI the direction of
the uffah's is plaeed in other hands
than those provided hy the law of its
('rea tion. A cOl'I10rn tion can act only
through its duly authorized officers
and agents and is not bound by the
acts of anyone else while in a partnership each member binds the firm
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when acting within the scope of the
partnership." (Sec. 2520, Perm. Ed.)
'l'he statement quoted from the former edition of Fletcher's Cyclopedia
on Corporations is entirely omitted and
the cases therein cited are cited under
a provision which reads as follows:
"'l'he question mnst depend upon
the particular circumstances of each
case, and whether the particular corporation has by the statutes or its
charter been given capacity to become
a partner, for the power to enter into
partnerships is sometimes expressly
conferred by, or its exercise at least
authorized by, statute or charter."
(Sec. 2520, Perm. Ed.)
Other authorities state the rule generally that corporations cannot become
partners.
We therefore COllcur in the decision
rendered by Attorney General Foot
and agree that the articles of incorporation submitted should be modified before they are filed.

Opinion No. 127
Shetiffs-Police Officers-Compatability of Offices-Cities and Towns.
A county sheriff iliay not
also serve as cbief of police officer of
an incorporated city "ithin his county
at one and the same time.
HEIJD:

lVIarch 31, 1933.
You have requested an opinion from
this office as to wbether a sheriff of a
county may also serve as a chief of
police or a police officer of an incorpora ted city "i thin his county, atone
and the same time. "At common law
the holding of one office does not of
itself disqualify the incumbent from
holding another office at the same
time, provided there is no inconsistency in the functions of the two offices in question." 46 C. J. 941, !)42. The
common law, insofar as it does not conflict "i th the Constitution of the United States, the Constitution and statutes
of this sta te, has been adopted. (SecG672 R C. lVI. 1921.
"Incompatibility of office * .. ..
exists only as prescribed bv the constitution or laws or by rea'son of incompatibility of duties". Coleman v.

Hurst, 11 S. w. (2) ]33. There is no
constitutional nor statutory provision
in this state prohibiting the sheriff of
a county from serving at the same time
as chief of police of a city in the same
county. This reduces your proposition
to the question of whether or not "incompatibility of office" is involved.
"The offices must be subordinate,
one to the other, and they must, per se,
ha "e the ri~ht to interfere, one with
the other, hefore they are incompatible at common law". People y. Green.
58 N. Y. 2!)5. "Offices nre incompatihie * * * when the nature and
duties of the two offices are such as
to render it improper, from considerations of public polic~', for one person to
retain both". State v. Wittmer. 50
~Iont. 22.
In the above case 'Wittmer
while a member of the city council:
was appointed by the council to the
I)Osition of Imrchasing agent of the cit~·.
As councilman he would have more or
less supenision o"er the pm'chasing
agent and authority to pass upon and
a!low claims of the latter against the
cIty. That was clearly an instance of
incompatibility as weB as a case
flgainst public policy.
The case of Stfl te Y. Bobst. 218 X. W.
25.g (Iowa) rather closely applies to
the question you submit. The court
sflid in that case:
"Gathering its ideas from the eflrlv
forms of government in America, thi's
state adopted the township and city
~rS!el~lS as sepflra te and di;;tinet jlll:IschctlOns for the administra tion of
justice and the presen'ation of peace.
* • * Within the purview of the
legislative purpose under the enactments referred to, is a dty marshall,
in addition to two constables. * *
" Less thfln three was not contemplated. Morem'er, it is part of the
theory that each court should hare an
officer immediately at its command
all the time * .. *. Perhaps at
the same moment dril writs or criminal warrants from hoth courts would
demand sen-ice at the identical time.
Answer to this pl'Oposition does not
exist in the assertions that under the
authorities cited mere physical ahsence does not create the incompatibility. As a matter of fact bodily
the appellant in this instance' is pres:
eut "ithin the dty and townShip, but

