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penditure is for a single purpose, sums 
expended over a period of years or at 
different times, if n~gre~ating Illore 
than $10,000, would be prohibited by 
the constitution. The result would be 
thnt no county could incur indebtedness 
or Iinbility for relief of the poor when 
once the maximum of $10,000 had been 
renched, without a vote of the people. 

Our Supreme Court in State v. State 
Board of Exnminers, 74 :\Iont. 1, 238 
Pac. 31G, had under consideration a 
similar constitutional I)["O\'ision and it 
was in that case held thnt Section 2, 
Article XIII of the constitution, pro­
hibiting the creation of n debt exceed­
ing singly or in the aggregate with ex­
isting debts the sum of $100,000, un­
less authorized by the people at a gen­
ernl election, was not intended to apply 
to an issue of treasury notes to refund 
outstanding warrants issued for cur­
rent state expenses. S'ee cases cited 
on pages 21-23. See also the recent 
case of Tipton \'. Erickson, et aI., 93 
Mont. 466, U) Pac. (2d) 227. 

In view of the foregoing opinions 
nnd decisions, I am of Ole opinion that 
the constitutional provision above re­
ferred to .10es not prohihit the incur­
ring an indehtedness 01' a liahility in 
excess of $10,000 for the poor by the 
county commissioners without the ap­
pl"Ovnl of the electors of the county. 

Opinion No. 124 

Anhitects-Ct·eamet·ies-License-Fees. 

HELD: Architects doing n business 
of O\'el' $15,000 per year must pny the 
license required by Section 2441, It. C. 
M. 1021. 

Creameries nre required to pay li­
cense fees required b~' Chapter 93, Laws 
of 1H2\), 

1\:[nl'ch 24, 11.)33, 
You haye submitted the question 

whether n license fee should be c. '\­
lectell from al'chite( ts, 

Section 2441 H. C, M, 1921 provides: 
;'];;\'ery architect, builder, contractor, 
or Illnnufacturer doing a business of 
mOl'e than, $15,000 per year, must pay 
a license of $10,00 pel' quarter", 

Since nrchitects nre expressly named 
in the nhO\'e nallled section, and this 
section has not heen repealed, and I 
find no decision of the Supreme Court 

to the contrnry, I see no reason why It 

license should not be collected from an 
nl'chitect doing a business of more 
thnn $15,000 per year, 

You have submitted a letter from the 
county treasurer of Yellowstone Coun­
ty pertaining to the licenSing of cream­
eries, and rC(Juest my opinion as to 
whether or not creamelies come within 
the provisions of the aboye statute, 

Chapter 93, Laws of 1929, provides 
for the collection of a license from per­
sons operating or carrying on any 
creamery, butter factory, cheese fac­
tory or ice cream factory. In view of 
this subsequent legislation dealing with 
the subject, I am of the opinion that it 
was not the intention of the legislature 
to collect a double license from cream­
elies and that it was their intention 
that creameries should not be required 
to pay a license fee as provided under 
Section 2441. 

Opinion No. 124-A 

Schools- Trustees- !Elections-Candi­
dates. 

HELD: The selection of a school 
tmstee may not be restricted to candi­
dntes fl'{))u 11 particular diyision of the 
llistTict to the exclusion of other can­
didates from other parts of the same 
district. 

March 25, 1933. 
You state that a question has arisen 

in regard to the election of trustees in 
one of your rural school districts, and 
you desire to know whether the selec­
tion of a trustee may be restlicted to a 
\la rticula r £Ii \'ision of the district to the 
exclusion of other candidates in other 
Jla rts of the same district. 

This particular question has not been 
decided hy the Supreme Court of Mon­
tana but a similar provision in the laws 
of Colorado has been passed on by the 
Supreme Court of that state in the 
case of Littlejohn v. People, 121 Pac. 
I5!)' In that case the Supreme Court 
of Colorado was paSsing on the con­
stitutionality of the following statu­
tory IH'O\'ision of the laws of Wat state: 

"That in districts of the first and 
second class, any person who may de­
sire to he a candidate for the office 
of school (1irector, shall file a written 

cu1046
Text Box

cu1046
Text Box



94 OPIXIOXS OF THE ATTORXEY GEXERAL 

notice of such intention with the sec­
retary of the school district in which 
he resides at least eight days prior to 
the day of the holding of the annual 
election for school directors, and the 
secretary of said school district shall 
for five consecutive days preceding 
the day of said election, publish in 
some daily paper • • • or by 
posting printed or written notices in 
not less than fh'e public plac.'es in 
such district, the names of all candi­
dates who shall have so filed • • 
*, and no person other than those 
whose names appear upon the ballots, 
so prepared, shall be voted for", 

The court in its decision made use 
of the following language: 

"The language under consideration 
must be construed as constituting a 
restriction upon the right to vote, and 
in no sense as affecting the eligihility 
of one to hold the office", 

Section 5 of Article 2 of the consti tu­
Uon of Colorado, provides: 

"'That all elections shall be free 
and open; and no power, civil or mil­
itary, shall at any time interfere to 
prevent the free exercise of suffrage'. 
'l'his means that every qualified elec­
tor shall ha\'e an equal right to cast 
a ballot for the person of his own se' 
lection, and that no act shall be done 
hy any power, cidl or military, to 
prevent it, Such j" the mandate and 
spirit of the constitution, and it there­
hy vests in the elector a constitutional 
right of which he cannot lawfully be 
deprived by any governmental power, 

• .. • such restrictions must be 
in the nature of regulations and can­
not extend to the denial of the fran, 
chise itself." 

There are similar provisions in the 
Constitution of Montana, as follows: 

"Article IX, Section 11. Any per­
son qualified to vote at general elec­
tions and for sta te officers in this 
state, shall be eligible to any office 
therein except as otherwise provided 
in this constitution, and subject to 
such additional qualifications as may 
he prescribed by the legislative assem­
hly for city offices and offices here­
after created". 

"Article IX, Section 13. In all elec­
tions held by the people under this 

constitution, the person or persons 
who shall receive the highest number 
of regular votes shall be declared 
elected". 

It is the opinion of this office that if 
one is qualified to hold an office and 
receil'es the highest number of votes 
cast at any election, whether it he 
state, count~', city or school district, 
he is entitled to be declared elected, 
whether any preYious pro\'ision has 
heen made for his nomination or not. 
and if there has been a practice of se­
lecting candidates for school trustee 
from any particular division of the 
district to the exclusion of anyone who 
might desire to be a candidate and who 
resides in any other division of the dis­
trict, we believe that such practice is 
in violation of the proviSion of our 
constitution quoted above and that the 
interpretation 0 f th e Supreme ('ourt 
of Colorado on a similar proviSion of 
the constitution of that state would be 
held to be the law goYel'lling in this 
state. For general principal, see State 
\", Cocking, 66 ~font. 169. 

Opinion No. 125 

Fish and Game-Stat.e Game Warden­
Deputies-Expenses-..Claims. 

HELD: If expense claims are au­
thorized by the Fish and Game Com­
mission, and expenditures are nece~­
sarily incurred, the fact that repair 
hills are allowed in addition to a de­
preciation charge of $15.00 per month 
will not render such repair claims in­
valid. 

Claims for storage of a car when 
such car is at base of operations are 
properly disaHowed. 

Additional allowances for special 
work, which are properly approved, 
lllay he allowed. 

March 28, 1933. 
You have requested my opinion rela­

th'e to expense accounts of deputies in 
your office. Section 3661, It. C. M. 
1!)21, as amended by Chapter 59, Laws 
of 1927, pro\·icl~s in part: "EilCh depu­
ty 'State fish and game warden shall 
be allowed his actual and necessary 
traveling expenses while away from 
his place of residence upon official 
husiness connected with his office, not· 
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