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of directly offering money to the voter".
See also Thmop on Public Officers,
~edion 52, where the text writer said:
"In the second place quite independent1.\' of any corrupt bargain, a person appointed to an office of this description,
is disabled, on grounds of public policy,
frolll dealing with his' fees because he
is considered to require them to enable
him to uphold the dignity and perform.
the duties' of his office. Public policy
prohibits any alienation or incumhrance of such fees". Citing: Liverpool Y. 'Vright, 1 Johns Oh. 359, 28 L.
.T. CII. 868; 5 JUl'. U. S. 1156'; Followed
in Dublin v. Hayes, 10 Irish H. C. L.
226.
See also Throop on Public Officers,
Section 452.
It is illY opinion further that an acceptance by an officer of less than the
salary allowed by statute would not
prevent him from recovering the balance of his salar~' and an agreement
on his part to accept lE'SS would not be
enforceable because of lack of consideration. See 46 C. J. 1027, Section 275:
"The acceptance of less compensation
than that established by law for the
office does not estop an officer from
subsequently claiming the legal compensation." (But, see opinion No. 175,
this vol.)

Opinion No. 112
School Districts-Cont"'d,cts-Clerk of
Board of Trustees-EI~tionS-CoITIlpt
Pl-actices Act- Officers- ResidenceConstitutional Law-Printing-Minutes
of School Board.
HELD: By reason of public policy,
a clerk of a school district is precluded
from being interested in contracts with
said district.
The hauling of voters to the polls on
school election day may, with other
facts, constitute a violation of the Corrupt Practices Act, but each CRse must
be decided on its own merits.
Any per·son who is an elector and resides within any subdivision of the
state is entitled to be a candidate for
any office unless other restrictions are
imposed by the constitution.
There is no provision of law for

spending public money for the purpose
of printing the minutes of the school
districts.
March 15, 1933.
You have requested an opinion on
several questions rela ti ve to school
matters.
The first is, does Section 1016 which
prohibits school trustees from being interested in contracts also apply to the
clerk of the school district?
The clerk is, of collrse, appointed by
the Board of Trustees and sel'\'es as
agent while acting as clerk. He also
has some of the qualities of a public
officer by reason of the fact that he is
designated by law to take the school
census each year, he also signs with the
chairman of the Board all warrants
upon the district. While he is not expressly included in the proYisions of
section 1016 it would seem that by
reason of his relationship to the Board
that he would be precluded from being
interested in contracts by reason of
public policy.
Your second question is in regard to
hauling voters to the polls on school
election day and whether this practice
violates the corrupt practice act. It
appears that the conolusions reached
by you in your opinion are correct.
The hauling of voters to the polls on
election day may, with other facts,
constitute a violation of the corrupt
practice act but each case would have
to be decided on its own merits. 'Ve
would refer you to an opinion by Honorable D. ~I. Kelly, Attorne~' General. 5
Attorney General's Opinions, page 613.
Your third question is as to the
meaning of the last sentence of Section
987. The language referred to no doubt
is as follows:
"In districts of the third class having more than one school house where
school is held one trustee must be
E'lected from the persons residing
where such outside schools are located."
This provision of the section has
been regarded as a dead-letter for
many years by reason of the fact that
it violates certain proviSions of the
constitution with regard to elections.
That is, that any person who is an
elector and resides within any subdi-

OPIXIQXS OF THE ATTORXEY GENEHAL
VISIOn of the state is entitled to be a
candidate for any office unless other
restrictions are imposed by the constitution. (Art. IX, See. 11.) There is. as
you state, no pro\'ision of law dh'iding
the district into election districts such
as now exists in counties for the eleetion of county commissioners by reason
of the amendment of the constitution in
this regard. Also the constitution provides that a person recehing a majority
of votes at any eleetion shall be declared elected to the office. (Art. IX.
See. 13.)
These votes include all those cast in
the particular district.
Under this
provision of the constitution anyone
is entitled to write in the name of any
person for any office and to vote for
him without regard to his residence in
any pn rticulnr portion of the distlict.
I nlso ngree with your answer to
question five in regard to printing the
minutes of the school district. There
!leing no provision of law for spending
public money for this purpose, the
school board may not cause the publi('a tion of its minutes.

Opinion No. 113
Insanity Hearings- Physicians- Resi·
dence.
HlDLD: Irregularity does not necessalily result in an insanity hearing
fl'om the fact that one of the attending
physicians resides in another state.
March 15, 1933.
You have requested an opinion from
this office as to whether or not it would
be permissible for the officials of your
county to obtain the attendance of a
doctor from Beach, North Dakota,
which is ten miles from the county
seat, at insnnity Iwarings in Wibnux
County, or whether the law requires
a ttendance of a pl'llcticing physician
resident in the State of Montana. You
stnte that there is only one doctor residing in the county and the nearest
othel' doctor resides at Glendive, in
Dnwson County, thirty-one miles away.
Section 14a3, R. C. M. 1921, is as follows: "The judge, or in case of his
a hsence, the chairman of the board of
cOllllty commisl"iollel's, must also issue
subpoenas for at least two graduates

Si

of medicine to nppear and attend such
exnmination".
These grnduates of medicine must
appenr nnd answer all questions, hear
testimony, personally examine the alleged insane person, and, if they so
find, certify as to his insanity. Sections 1434, 1435, aIHI 14RG, R. C. M.
1921.

There is nothing in the statutes prohihiting the attendance of a phYSician
from another county. Indeed. Section
1141, which provides that the fees and
mileage of such physiCians shall be
paid by the county where the examination is held, by implication permits it.
Wlhile it is true that Seetion 3118 R.
C. M. 1921 requires every person "wishing to prnctice medicine or surgery in
any of the departments of this state"
to apply for a certificate to the State
Hoard of Medical Examiners, nevertheless attendance under subpoena at
an insanity hearing cannot be considered as practiCing medicine under section 3122 R. C. M. 1921.
Rather, we believe that attendance
a t such a hearing comes within the exceptions to that section, provided for
in Section 3121, that ". * • • this
act shall not apply • * * to physicians and surgeons in actual consultation from other states". We are
strengthened in this helief by the language of Section 1483, quoted above,
"must also issue subpoenas for at least
two graduates of medicine". It is significant that the legislature did not
use the words "two practicing physicinns".
Other problems arise concurrentlv
with the question you submit ,,-hich w"e
are suggesting for your consideration.
Section 1433, above, provides that the
judge or the chairman of the board of
county commissioners, shall "subpoena." Sen'ice of a subpoena of a
state court outside of the state where
it is issued is a nullity. (40 Cyc. 2165).
Again, it has been held that witnesses coming from without the state are
entitled to mileage only from the state
line to the place of trial, both coming
to and going from the place of trial,
hut are not entitled to expenses incurred without the state. Chilcott v.
Rea, 52 Mont. 1;34, 140; Bullard v.
Zimmermall et aI., 88 Mont. 271, 281;

