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OF THE ATT( Ifi.XEY Gl<JXERAL

Opinions of the Attorney General, page
182, wherein authorities are cited and

the rule applied to the question under
consideration by him in that case,
It is my opinion therefore tha t the
effect of the amendment to Section
16B2, R. C, M, 1921, as amended by
Chapter n6, Laws of H)29, was to restore to operation all of Section 4921
and thus permit the county sun-eyor
to receh-e only $7.00 per day for sen-ices rendered under the provisions of
that section.
It is my opinion further that the
county surveyor is not entitled to expenses or mileage while l~rforming
services rendered under this section as
no expenses or mileage are expressly
provided for therein. Wade v. Lewis
and Clark County, 24 Mont. .3.35, 61
Pac. 879; Wight v. Board of County
O:llllmissioners, 16 Mont. 47D, 41 Pac.
271.

Opinion No. 106

County Commissioners-Powers-Poor
-l\fedical Aid- Tonsils- AdenoidsCounty Physician.
HELD: The board of county commissioners has no authority to ad'-ertise for bids for the removal of diseased tonsils and adenoids from indigent children.
March 8, 19.3.3.
You have requested my opinion 011
the right of the county to pay for operations on children suffering from diseased tonsils and adenoids, and you
:mhmit to this office for an opinion, the
following questions.
"1. Is the board of county commissioners authorized to expend county
funds under authority of subdivision
5 of Chapter 100 of the IDBI Session
Laws amending SectiOIl 4465 of the
Hevised Codes of 1!)21?
"2. If the said board has such authority is it necessary to advertise for
bids'!"
Subdivision 5 of Section 4465 as
amended by Chapter 100 of the Laws
of 19B1 is as follows:
"To provide for the care and maintenance of the indigent sick, or the
otherwise dependent poor of the coun-

ty; erect and maintain hospitals
therefor, or otherwise provide for the
same, and to levy the necessary tax
therefor per capita, not exceeding Two
($2.00) Dollars and a tax on property
not exceeding three-fifths (B-5) of
one per cent (1%) or either of such
le,-ies when both are not required,
and to expend not to exceed fh-e per
cent (5%) of any such levy for the
collection of said tax, or of any part
thereof."
Sections 4521 to 4541, R. C. M. H)21,
relate to the various phases of the duties of the board of countv commissioners in caring for the indigent poor.
Section 4522 is as follows:
"EYery person without means, who
is unable to earn a lh-elihood in cOlisequence of bodil~- infirmity, idioc~·.
lunacy, or other cause, must be supported by the father, grandfather,
mother, grandmother, children, grandchildren, brothers, or sisters of such
poor person, if they, or either of t·hem,
be of sufficient ability, in the order
named; and every person who fails
or refuse to support his or her father.
grandfather, mot her, grandmother,
chi.Jd, sister, or brother, in the order
named, when directed by the hoard of
county commissioners of the county
where such poor person is found,
whether such relative reside in the
county or not, must pay to the county,
for the use of such person, the sum
. of thirty dollars pel- month, which
may be recovered in the name of the
county."
A poor person, or one entitled to public aid, has been described by statutes
of almost all the states and the definition given below is about the concensus
of the various opinions that have been
rendered on this point: "The phrase
'poor person' as used in the statute has
a settled legal signification, and is applied to those who may rightfully
claim alms from the public hountv. Its
meaning is the same as that of vaupel'
or indigent person.'" Warren County
\'. Osborn, 4 Ind. API>. 590; 31 N. ]~.
541.
With these laws as a guide, the board
of county commissioners should be able
to determine who is a poor person.
(See also Opinion No. 76, this volume).

OPIXIOXS OF THE A'I"l'OlC\'EY GEXEHAL
Section 4527, R. C. 1\1. 1921, pro\'ides
that the board in its December meeting must make a contract with some
physician for the care of the indigent
sick.
e find no other pro\ision
which we think is applicable.
You will obsen'e that the section refers to "medical" attention but does
not mention "surgical" attention. However, you will find an opinion in Yolume 5, Reports and Official Opinions
of the Attorney General, page 385,
.holding that "medical attention" inch,Hles "surgical operations". I am indined to agree with that opinion. As
a matter of administrative interpretation we note that county physicians
constantly do minor surgery and now
and then a minor operation as a part
uf their contract.
If yuur contract with the county physician is not broad enough to cover the
operations yon have in mind we think
it can be modified or amended so as to
make it broad enough. However, we
cannot advise you upon the extent of
the contract without having it before
us.
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Opinion No. 110

County Officel's--JSala.Iies-Col'rupt
Pl'actices Act-Public Policy.
HELD: Acceptance of less than the
:>alary fixed by statute is contrary to
public policy.
March 13, 1933.
You IUl\'e submitted the following
question: "'Vill it be against the law
for the cuunty officers to reduce their
salaries?"
Attorney General L. A. Foot, in an
upinion found in Yolume 14 Opinions of
the Attorney General, page 2i9, held
that a candidate fur public office violates the Corrupt Practices Act, if he
promises or agrees that if elected he
will dmw only a part of the salary attached to the office, or refund into the
treasury a part thereof. This was held
to be in direct violation of the Corrupt
Practices Act, Section 10i96 R. C. M.
1!)21.

r am unable to see a great deal of
difference in principle between the case
where a mun offers to' tuke less thun
the salary provided by law in order to
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obtain office, and the case where a man
offers to take less than the salary pro\-hled by law in order to retain office.
The l\Iassachusetts court ill Ah'ord Y.
Collins, 20 Pick. 418,428, in speaking of
the offer to take less than the salul'Y
allowed bv luw. said: "It leads to the
election of incompetent uncI unworthy
officers, und on their purt to extortion
and fmudulent pmctices to procure a
rem un em tion for the price paid. Nor
can we disco,er u difference in principle between the sale of un office und
the disposing of it to the person who
will perform its duties for the lowest
compensution. In our opinion the same
ohjection lies to both".
The legisluture, in fixing certain salaries for certain county officers, doubtless had in mind fixing a salary high
enough to attract to such offices the
most worthy. Personal fitness should
be the test of a man's right to hold office anrl this involves goo(l character.
intellectuul ability and -training, social
standing and good habits. It is presumeil that the salaries provided by
law are necessary to obtain men of the
highest personal fitness. and, in my
opinion it would be contrary to public
policy to permit cour.ty officers to accept less than the regulur salary as it
would tend to inattention to official
duties, inefficiency and corruption.
'l'he sulary prescribed by law is presumed to be required in order to obtain men of the highest personal fitness.
.Justice Brewer. while a member of
the Supreme· Court of Kansas, (afterwards a member of the Supreme Court
of the United States) in the case of
State v. Elting, 2f) Kan. Rfli. used the
following pertinent language: "Personal fitness--and in that is included
moral character, intellectual ability.
social standing, habits of life and political convictions - i,.; the single test
which the law will recoguize. That
which throws other considerations into
the scale, und to that extent tends to
weaken the power of pm-sonal fitnes;;;,
should not be tolera ted. It tends to
tum away the thought of the \'oter
from the one question which should be
paramount in his mind when he deposits his ballot. It is in spirit at leust,
hrihery. more insidious, und therefore
more dangerous than the grosser form

