
24 OPI~IONS OF THE ATTOR~EY GE~ERAL 

In conclusion, we think l\iarie A. Mc· 
Lean is the de jure County Clerk of 
Deer IJOdge County and entitled to all 
the rights and emoluments of the office. 

Opinion No. 6 

Public Officers-Compatibility of 
Offices. 

HELD: Two offices or positions of 
employment which are not inconsistent 
or incompatible may, in the absence of 
any prohibition in the constitution or 
statute, be held hy the same person. 

January 10, 1933. 

In your letter of .January 7, you have 
requested my opinion as to whether you 
would have the right to deputize the 
'inspector employed by the Regional 
Agriculture Credit Corporation, to in
spect grain in storage under the farm 
storage act, and to seal such grain as 
he may accept for loans by using the 
~tate's seal provided for this purpose. 
You state that it is not the purpose of 
such inspector ,to perform all of the du
ties of the inspector as specified in the 
farm storage act, nor to receive the com
pensation provided in said act, but that 
he desires principally to seal said grain 
hy using the state seal. 

You are advised that we are unable, 
after a careful search, to find anything 
in the federal or state constitutions, or 
the federal or state statutes forbidding 
you to make such appointment, nor do 
we find any inconsistency or incompati
bility in the functions of the deputy of 
the Regional Agriculture Credit Cor
poration, with that of a deputy grain 
inspector under the farm storage act. 
H is our opinion, therefore, that you 
have the right to make such appoint
ment. See Opinions of Attorney Gen
eral, Volume 1, page 67; Volume 2, page 
13; Volume 4, page 32; Volume 5, page 
57. 

The common law rule is stated in 46 
C. J. p. 941, section 46, as follows: "At 
common law the holding of one office 
does not of itself disqualify the incum
bent from bolding another office at the 
same time, provided there is no incon
sistency in the functions of the two 
officers in question. But where the 
functions of two offices are inconsist
ent, they are regarded as incompatible." 

Opinion No. 8 

Employees of Legislatul'e-Compensa· 
tion of LegislatUl-e-Constitu· 

tional Law. 

HELD: Neither house, acting alone. 
can change the rate of compensation of 
the Y:llious attaches and employees of 
the legislative assembly. 

January 12, 1933. 

'Ve have your inquiry for information 
concerning the rate of pay of employ
ees of the Legislative Assembly. 

Section 28, Article V of the Consti· 
tution of the State of ~Iontana pro
vides: 

"The legislative assembly shall pre
scribe hy law the number, duties and 
compensation of the officers and em
ployees of each house." 

The Constitution therefore commands 
that the compensation shall be fL'i:ed 
by law. This means that there must be 
an agreement hy both houses and that 
the bill shall receive the Goyernor's 
signature, unless it be passed over his 
veto. 

Section 76 R. C. M. 1921 specifically 
provides the number, designations and 
rate of compensation of the various at
taches and employees. It would seem. 
under the constitutional provision above 
c'ited, that neither house, acting alone. 
can change the rate. 

Opinion No. 10 

County Commissioners-Powel's-Auto
mobiles-Budget. 

HELD: If the Board of County Com
missioners. in the exercise of a sound 
discretion, deems the use of an auto
mobile necessar~' for the convenient, 
economical and orderly dispatch of the 
business of a county, the provision of 
Section 44()5 is broad enough to vest it 
with the power to purchase such auto
mobile. 

January 12, 1933. 
You have requested my opinion as to 

whether or not the board of county 
commissioners has authority under th'e 
law to purchase an ~utol1lobile for the 
use of a county. 

This authority, if it exists at all. 
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must he looked for in section 4465 of 
the Revised Codes, 1!)"21, as amended, 
which pro\'idcs, among other things, 
that "the board of county commission
ers has jurisdiction and power, under 
such limitations and restrictions as 
are prescribed by law, to purchase" .... 
any ...... personal property nC<.'€ssary 
for the use of the county." 

A board of coun ty commissioners is 
a specially constituted tribunal, pos
sessing only such powers as are ex
pressly conferred upon it by statute or 
necessa rily implied from those expressly 
gmnted. (.Judith Basin Co. v. Livings
ton, 89 Mont. 438; Ainsworth v. McKay, 
55 Mont. 270.) 

The boar(1 of county commissioners 
of a county is vested with and possesses 
just such powers as the statute confers 
upon it and such as are necessarily im
plied to enahle it to carry out the oil
jects and purposes of its creation. In 
general, the hoard is charged with the 
duty of managing the affairs and busi
ness of the county and of making con
tracts, necessary and incident to such 
management. (7 H. C. L. 938, 943.) 

Except as otherwise provided by law. 
a board of county commissioners ordi
narily exercises the corporate l)owerS of 
the county. It is in an enlarged sense 
the representative and guardian of the 
county, having the management and 
control of its property and financial 
interests, and having original and ex
clusive jurisdiction over all matters 
pertaining to county affairs. Within the 
scope of its powers, it is supreme, amI 
its acts are the acts of the county. It 
is well settled, however, that a county 
hoard possesses and can exercise such 
powers, and such powers only, as al'e 
expressly conferred on it hy the Con
stitution and statutes of the state. or 
such powers as arise by necessary im
plication from those expressly granted, 
or such as are requiSite to the per
formance of the duties which are im
posed on it by law. (15 C. J. 456458.) 

The board of county commissioners 
is in a sense the general husiness agent 
of the county, and as such has charge 
of its financial affairs and business as 
to such matters as are not expressly 
or by necessary implication delegated 
by law to other officers of the county 
or as are not resen'ed to the people. 
(State ex reI. Coleman v. }j'ry, 95 Pac. 
392.) 

If, then, the board of county commis
sioners, in the exerciRe of a sound dis
cretion, deems the u~e of an automobile 
necessary fOI' the convenient. economic 
and orderly dispatch of the business of 
a county, it is our opinion that the 
quoted part of section 4465 is hroad 
enough to vest it with power to pur
('hase such automobile. 

We are fortified in this \'iew by the 
language of section 1760, Revised Codes 
1!l21, as amended, which exempts a 
county from paJ'ing a registration fee 
fOI' motor vehicle (automobile) owned 
II,\' it. 

Opinion No. 11 

Licenses-Butcher's amI Peddler's 
License. 

HELD: In order to give effect to the 
intention of the legislature, a reason
ably strict construction should be given 
the word "breeding" in clause exempt
ing persons from paying peddler's li
cense. 

.January 12, 1933. 
You have requested my opinion re

garding the construction of the second 
paragraph of Section 2 of Chapter 172 
of the 1931 session laws, which reads 
as follows: 

"This section shall not apply to the 
slaughter of meat by any person, firm, 
corporation, or association who may 
slaughter or cause to be slaughtered 
any neat cattle of his or its own breed
ing, nor to the sale of slaughtered 
eattle of his or Its own breeding; pro
vided 'finy person who shall sell the 
equivalent of more than twenty-five 
(25) carcasses, beef and/or veal, in 
anyone (1) year shall take out a li
cense as herein prO\ided for." 

You have asked whether the word 
;'breeding" should be construed strictly, 
or whether a wide latitude should be 
allowea in its eonstruction. 

The Standard Dietionary defines 
"breeding" as follows: "'rhe process or 
act of generating, producing or bear
ing," also "the systp.matic raising or 
crOSsing of domestic animals .. • • for 
impro\'ement of the stock, for profit, or 
fOI' scientific experiment." 

In the construction of the statute the 
intention of the le&islature is to be 
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