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not under a will and therefore the provisions of section 10352 are perti
nent in the one case, while in the other they are not. Also the fact of 
what constitutes doing business within the state is always a question to 
be determined from the acts done or which are determined to be done. 
A foreign corporation could under a deed of trust perform such acts in 
a state as would constitute it doing business therein and even Fletcher's 
statement of the law is not authority that a foreign trust company may 
as a matter of right exercise all of the powers of a trustee in a single 
estate without placing itself in the position of doing business in the 
state. If the powers exercised amount to doing business in the state it 
is doing business therein even if it is the first and only trusteeship in 
which it will act within the state. 

A somewhat similar question was before the supreme court of the 
state of Massachusetts in the case of Petition of Guaranty Trust Com
pany, 143 N. E. 46, in which the petitioner, a foreign trust company, 
claimed the right to act as trustee l1nder a will being probated in Massa
chusetts without qualifying to do business in the state. The court said: 

"As trustee under the will of Mrs. Jones, the Guaranty 
Trust Company would have active duties to perform, extending 
over an uncertain period of time; the funds would have to be 
cared for and invested, the income paid to the beneficiary for 
life, accounts rendered and in the administration of the trust it 
would be under the direction and supervision of the courts of 
this commonwealth. The trustee was not called upon to perform 
a single isolated act of business, but was required to carryon a 
series of acts during the life of the beneficiary * * *. If the peti
tioner can be appointed a testamentary trustee, it will be en
gaged in doing busir:ess, not casual or merely incidental but as 
part of its usual occupation and in fulfilling one of the purposes 
of the corporation. It will be transacting business in violation 
of the statute. * * *." 
In the absence of any holding of our supreme court to the contrary, 

it is my opinion that the above decision is in harmony with our laws 
which exclude a foreign corporation from doing a trust business in Mon
tana, and in view of the fact that the trustee in this particular case 
must act under the jurisdiction of the district court and be subject to 
its jurisdiction so that the court may enforce its decrees and orders, it 
is further my opinion that the foreign corporation seeking to act as 
trustee under the will is prohibited by the laws of the state from so 
doing. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Fish and Game-Game Farm-Licenses-Wild Animals
Capture. 

Grantee of permit to capture wild game birds and animals 
for the purpose of stocking a game farm need not do the 
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capturing himself in person but the capturing may be done 
through other persons acting for him. 

Mr. Robert H. Hill, 
State Game Warden, 

Helena, Montana. 
My dear Mr. Hill: 

May 14, 1931. 

You request an opinion on the question of whether a person who 
has been granted a permit to capture wild game birds and game animals 
for the purpose of stocking a game farm must do the capturing himself, 
in person, or whether he may do it through an employee or agent. 

Such permits are issued under authority of section 3777, R.C.M. 1921, 
and they may issue to any person, company, or association intending 
to engage in the business of propagating, owning or controlling wild 
game birds or game animals of the state of Montana upon premises 
owned, leased or controlled by such person, company or association. If 
the permit was granted to a company or association it is apparent that 
the capturing would have to be done by someone acting for the company 
or association as these are but legal entities and can do nothing what
ever except through the agency of human beings. In such a case the 
permit would be granted to the company or association and yet the 
actual capturing would have to be done through persons acting for it. 
In my opinion, so long as these persons can show that they were acting 
for the permittee neither the permittee nor the person so acting would 
be violating the law. 

In my opinion the same reasoning applies in the case where a per
mit is issued to an individual who intends to operate such a farm. He, 
himself, may not be qualified to do the actual capturing of the birds or 
animals, either through the lack of experience or physical deficiencies. 
If such a person had to do the actual capturing himself it is apparent 
that the effect of the law would be to permit only those who are capable 
of making the capture to engage in the business of propagating, owning 
or controlling wild game birds and game animals. Of course, no such 
intention was entertained by the legislature as there is no reasonable 
necessity for the person who intends to engage in such business being 
either an expert at capturing or being physically able to make the cap
ture of the birds and animals in their wild state. 

It is therefore my opinion that a permittee may do the actual cap
turing by and through some other person acting for him. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Graduates-State Normal College-Teaching-Life Cer-
tificates. .. 

Graduates of State Normal College at Dillon who receive 
elementary certificates are required to teach thereafter for 
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