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any other character of business than that designated in the first paragraph of section 6136. Said first paragraph reads as follows:
"To insure houses, buildings, and all other kinds of property
against loss or damage by fire or other casualty, and to make
all kinds of insurance on goods, merchandise, or other property
in the course of transportation, whether on land or water; to
insure against loss or damage to motor vehicles resulting from
accident, collision, or marine and inland navigation and transportation perils; and to insure growing crops against loss or
damage resulting from hail or the elements."
It will be observed that liability insurance is not included within
the kinds of risks mentioned in the first class as designated in said
section 6136 and by force of section 6137 a fire insurance company is
therefore prohibited from writing insurance covering liability arising
by reason of damages caused by the ownership or operation of the insured automobile. Such liability insurance is provided for in class 4
mentioned in said section 6136 and under the provisions of section
6137 a fire insurance company is specifically prohibited from insuring
against risks mentioned in class 4 and all other classes, except the first
class mentioned in section 6136. In this connection see also an opinion
rendered by this office in volume 8, Opinions of the Attorney General,
at page 264.
I assume the company you have in mind is authorized to write fire
insurance. If so, it is a fire insurance company within the meaning
of section 6137 and is by said section prohibited from also writing liability insurance of the nature mentioned in your inquiry.
Very truly yours,
L. A. FOOT,
Attorney General.

State Fire Marshal-Condernnation-Fees-Court Actions.
An action by the state fire marshal to condemn private
property is a special proceeding and no stenographer's fee can
be charged. The defendant in such action is required to pay
the five dollar fee for filing judgment required under section
4918, R.C.M. 1921.
Mr. R. N. Hawkins,
December 18, 1930.
Deputy State Bank Examiner,
Helena, Montana.
My dear Mr. Hawkins:
You have requested an opinion on the following questions:
"1. In an action brought by the state fire marshal to condemn private property as a public nuisance, is the defendant
required to pay the stenographer's fee provided in section 4918,
R.C.M. 1921?
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"2. When judgment in such action is in favor of the defendant, is the defendant required to pay the fee of $5.00 for
entering the same?"
In answer to your first question, section 8932, R.C.M. 1921, provides
as follows:
"In every issue of fact in civil actions tried before the
court or jury, before the trial commences, there must be paid
into the hands of the clerk of the court, by each party to the
suit, the sum of three dollars, which sum must be paid by said
clerk into the treasury of the county where the cause is tried,
to be applied upon the payment of the salary of the stenographer, and the prevailing party may have the amount so paid
by him taxed in his bill of costs as proper disbursements."
Section 9000, R.C.M. 1921, defines a civil action as follows:
"A civil action arises out of:
"1. An obligation.
"2. An injury."
The procedure in question is a special proceeding provided for by
statute (State ex reI. Davis vs. District Court, 29 Mont. 153, 74 Pac.
200) and unless a fee is provided for the specific service a public officer
may not charge one. (State vs. District Court, 24 Mont. 425). Since
section 8932, supra, provides for the payment of a stenographer's fee
in civil cases only and a proceeding to condemn -property as a public
nuisance is a special proceeding and not a civil action no stenographer's
fee can be charged.
In answer to your second question, will say that an action of this
nature is not an action to condemn property for public use but is in
the nature of an action to abate a public nuisance and therefore section
14 of article XI of our constitution, which provides "Private property
shall not be taken or damaged for public use without just compensation
having been made to or paid into court for the owner" has no application and since section 4918, R.C.M. 1921, provides in part,
"At the commencement of each action or proceeding, the
clerk must collect from the plaintiff the sum of five dollars,
and for filing a complaint in intervention the clerk must collect from the intervenor the sum of five dollars;
"And the defendant, on his appearance, must pay the ,Sum
of two dollars and fifty cents (which includes all the fees to
be paid up to the entry of judgment).
"On the entry of judgment in favor of plaintiff, he must
pay the additional sum of two dollars and fifty cents;
"And if in favor of defendant, the defendant must pay the
sum of five dollars (which includes all the clerk's costs for all
services rendered in any action or proceeding, except issuing
execution or order of sale, and the fees for transcript on appeal.
If the action is dismissed, no fee for the entry of judgment need
be paid, unless the party desires the entry of such judgment)."
I see no reason why the defendant in an action such as the one in
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question should be exempt from paying the fees therein provided, and
it is therefore my opinion that the defendant should be charged a fee
of $5.00 for filing judgment.
Very truly yours,
L. A. FOOT,
Attorney General.

Deeds-County Clerk and Recorder-AcknowledgmentsRecordation.
A deed which bears no acknowledgment by the grantor,
but only the names of subscribing witnesses, is not entitled
to be recorded, but the instrument must be first proved in one
of the two alternative methods set forth in the sections mentioned in the opinion.
December 19, 1930.
Mr. Arlie M. Foor,
County Attorney,
Wolf Point, Montana.
My dear Mr. Foor:
You have requested an opinion on the question of whether the
county clerk must accept for recordation a deed which was not acknowledged by the grantor but which was signed in the presence of
two subscribing witnesses.
Section 4796, R.C.M. 1921, provides that deeds must be recorded
upon the payment of the proper fees therefor, when they have been
acknowledged or proved, and section 6934, R.C.M. 1921, provides that
every conveyance of real property acknowledged or proved and certified
and recorded, as provided by law, is constructive notice of the contents
thereof to subsequent purchasers and mortgagees. It is apparent from
these two sections that a deed in order to entitle it to record must be
either acknowledged or proved in the manner provided by law.
Sections 6905 to 6929, inclusive, of the Revised Codes of Montana
of 1921 relate to the taking of acknowledgments and the proving of
the execution of instruments. From these sections it is apparent that
the mere presence on the deed of the names of subscribing witnesses
to the execution thereof, does not constitute such proof of the execution
of the instrument as will entitle it to be recorded.
The execution of the instrument is not proved within the meaning
of the statutes hereinbefore mentioned unless and until a certificate
of proof is made in the manner provided in said sections or a judgment
proving the instrument is obtained as is likewise provided for in said
section.
It is therefore my opinion that a deed which bears no acknowledgment by the grantor but only the names of subscribing witnesses
is not entitled to be recorded but that the instrument must be proved
in one of the two alternative methods set forth in the statutes above
mentioned before it is entitled to be recorded.
Very truly yours,
L. A. FOOT,
Attorney General.

