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In v:>lume 10, opinions of this office, at page 387 you will find where
it has been held that where a person gives to the county treasurer a check
for taxes and the money is not actually received on the check the
taxes are not paid and they still are a lien upon the property.
I am inclined to agree with the opinion of Mr. Arnold, county
attorney of your county, in so far as the law would apply to the transaction of business between private parties, but it is my opinion that even
if the county treaaurer is negligent in presenting the check for payment,
nevertheless, the taxes have not been paid unless the money is actually
received on the check. The law only authorizes taxes to be discharged
when they are paid and taxes can only be paid in money. When a
treasurer accepts a check hE- can only do so with the understanding, express or implied by law, that the taxes will only be paid when the money
is actually paid to the county treasurer. If a taxpayer tenders a check he
merely 3uthorizes the county treasurer to procure the funds with which
to pay the taxes and if the county treasurer is negligent that is a matter
between him, as an individual, and the taxpayer. Just what rights, if any,
the taxpayer would have against the county treasurer as an individual
for failure to present the check within a reasonable time would depend
entirely upon the circumstances and does not concern the county treasurer
in his official capacity and therefore I express no opinion upon that point,
but it is my opinion that the taxes still exist and should be collected.
Very truly yours,

L. A. FOOT,
Attorney General.

Banks and Banking-Deposits-Fire Department Relief
Association Funds-Pledge of Securities.
State banks may not pledge their assets as security for
the deposit of fire department relief association funds.
September 7, 1932.
Mr. G. M. Robertson,
Superintendent of Banks,
Helena, Montana.
My dear Mr. Robertson:
You request my opinion whether a state bank may pledge securities
to secure deposits of funds belonging to fire department relief associations when the deposits are made by the treasurer of such associations.
Section 112, laws of 1927 forbids state banks pledging securities for
deposits except for deposits of moneys of the United States and public
funds deposited in accordance with the provisions of any depository act of
the state of Montana or of the United States.
There is no law of this state relating to the deposits of fire department relief association funds in banks and the depository act relating to
the deposit of city funds does not apply for that act relates only to de-

OPINIONS OF THE ATTORNEY GENERAL

337

posits by the city treasurer of funds in his hands as such. These relief
funds are not in the hands of the city treasurer but they are in the
custody ,If the traasurer of the relief association.
It being apparent that there is no depository act covering the
deposit of these relief funds in state banks, it follows that they do not
come within the exception mentioned in said section 112, and therefore a
state bank is without authority to pledge, mortgage or hypothecate to
the asso::iation, or its officers, any of its real or personal property as
security for any deposit of the relief funds.
Very truly yours,
L. A. FOOT,
Attorney General.

Hail Insurance-Proceeds-Policies-Crop Mortgagee-

Assignments.
Crop mortgagee is not entitled to participate in the proceeds of a state hail insurance policy unless there has been
an assignment by the insured or the policy so provides.
September 7, 1932.
State Board of Hail Insurance,
Helena, Montana.
Gentlemen:
You have requested mi opinion as follows:
"Has the holder of a mortgage on a crop any right to a
share of the payment made for hail losses by this department
when the mottgaged crop is damaged by hail unless the hail
insurance policy is made payable to the mortgagee or unless
assigned ?"
Section 363-A provides:
"All money or bendits received from hail insurance shall be
exempt from execution and shall not be liable to attachment nor
to be seized, taken nor appropriated by any local process to pay
any debt or liability of the insured unless the amount shall be
assigned and then for no more than the amount of the claim intended to be secured by the assignment with lawful interest."
What amounts to an assignment, however, is a matter that might
be an open question. It is undoubtedly the general law of insurance that
unless a lienor is specifically mentioned in the policy as you suggest, that
is, by a clause making the policy payable to him as his interests may appear, or other appropriate language, that the proceeds of the policy may
be paid direct to the one mentioned in the policy, as, for instance, a
mechanic's lien is not entitled to share in the proceeds of a fire insurance
policy.
See:
In re San Joaquin Valley vs. Dodds, 445 S. Ct. 459, 265 U. S.

