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whe'1 the consideration or value of the interest or property conveyed, exclusive of the value of any lien or encumbrance remaining thereon at the time of sale, exceeds $100 and does not exceed
$500, 50 cents; and for each additional $500 or fractional part
thereof, 50 cents. This subdivision shall not apply to any instrument or writing given to secure a debt."
The above provision is the same as was found in the Revenue Act
of 1914 and it was held by the federal courts that sheriffs' deeds were
required to have revenue stamps affixed. It was contended that the federal government could not require these stamps to be affixed to sheriffs'
deeds for the reason that it would amount to a tax upon the state governmental functions but for the reasons appearing in the following cases
that contention was held unsound.
Boise Title & Trust Company vs. Evans, 295 Fed. 223;
Mome Title Ins. Co. vs. Keith, 230 Fed. 905, and authorities
cited in the opinions.
The above decisions involve the Act of 1914 but inasmuch as the
amendment to the Act of 1926 by the Act of 1932 is in the same language
it is apparent that these decisions would apply.
The United States Government has also taken the position that
sheriffs' deeds are subject to the Revenue Act of 1926 as amended by
the Revenue Act of 1932 for in Regulations 71 of the Treasury Department, Bureau of Internal Revenue, Article 82 provides that deeds executed by sheriffs to cover transfers of property sold under a foreclosure
or execution are subject to the tax. It is also held that the grantee in the
deed may be required to pay the tax, and, in my opinion, the person
demanding a sheriff's deed cannot require the sheriff to execute it unless
he procures the stamps to be affixed to the deed or pays to the sheriff the
money with which to procure them.
Very truly yours,
L. A. FOOT,
Attorney General.

Fis'h and Game-Sunfish-Trapping-Seining.
Sunfish are game. fish and may not be trapped or seined
either by the commission or by others with its permission.
August 9, 1932.
Mr. Kenneth F. MacDonald,
Superintendent of State Fisheries,
Helena, Montana.
My dear Mr. MacDonald:
You have requested an opinion relative to the following:
"1. Our right to trap or seine sunfish at Lake Ronan and
to dispose of same.
"2. Our right to permit seining or trapping of these sunfish
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under proper supervision, the parties to use or sell the sunfish
taken as their compensation."
It would appear that you may not trap or seine sunfish or dispose
of same yourself or permit others to do so under your supervision.
Under code section 3681 game fish include, among others, "common
sunfish, pumpkinseed," etc., and code section 3714 makes it unlawful to
catch fish except with pole, line and hook, and prohibits the use of traps,
nets or seines, and concludes "provided, however, that the Montana fish
and game commission shall have the power, authority and jurisdiction
to designate such waters * * * wherein in the judgment of the members
of said commission, traps, seines, or nets may be used for the taking of
non-game fish and Dolly Varden trout, * * * and to permit the taking
of black bass in Flathead Lake, the taking of all fish by said means in
said waters when so designated to be done under such rules and regulations as said commission may prescribe, * * * and all such fish so taken
may be possessed and sold in such manner and under such restrictions
as said commission may direct (referring to Dolly Varden trout, nongame fish and black bass in Flathead Lake) * * * all fish other than
those herein designated so taken under said rules and regulations * * *
shall be returned uninjured to the waters from which they were taken."
It is the opinion of this department that however desirable it might
be to rid Lake Ronan of sunfish, that the commission is expressly prohibited by law from so doing.
Very truly yours,
L. A. FOOT,
Attorney General.

Sheriffs-Arrest-Mileage.
A sheriff who makes an arrest under a warrant is entitled to mileage going and returning for serving a warrant,
and mileage at the statutory rate for each prisoner arrested
and t,ransported before a magistrate.
August 19, 1932.
Board of County Commissioners,
Boulder, Montana.
Gentlemen:
I have your request for an opinion concerning what mileage a sheriff
is permitted to charge when making an arrest under a warrant when he
travels in his automobile from the county seat to another point in the
county, arrests the two persons mentioned in the warrant and conveys
them to the county seat, only one trip being made in performing the
services aforesaid:
The law in effect upon the subject is section 4916, R.C.M. 1921 as
amended by chapter 89, laws of 1929. As amended, this section reads
(in so far as it is pertinent to the question) as follows:

