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one and not more than five meetings each month for the transaction of its business; and in all districts at least four meetings
each year shall be held, to-wit: On the third Saturdays of April,
July, October and January, at such places and hours as shall
be fixed by the board. A special meeting of the board may be
held upon the call of the chairman, or any two members of the
board; at least forty-eight hours' written notice shall be given
to each member of the board of any special meetings, and no
business transacted by the board shall be valid unless transacted
at a regular or special meeting thereof."
The forty-eight hour notice provided for by this section is notice to
the individual members of the board and is not addressed to or of interest to the public; consequently, the member can waive notice by being
present at a meeting (56 C. J. 337, note 77) or, in my opinion, he could
waive the necessity of a notice by a resolution such as the one which
was adopted by the school board in this case which resolution was consented to by all the members and of which he is required to take notice as
of a regular meeting (56 C. J. 337, Board of Education vs. Carol am, 55
N. E. 58).
Section 998 provides for a vacancy when a member fails to attend
three consecutive meetings without good excuse. In my opinion, the
member should be given an opportunity to present his excuse, if he
desires to do so, but as to whether the excuse is acceptable, of course,
must be determined by the other two members of the board as he, himself, is not in a position to vote on the sufficiency of his excuse.
Very truly yours,
L. A. FOOT,
Attorney General.

Bonds - Sinking Funds ment.

Investment -

Order of Retire-

In purchasing bonds with sinking funds no right is violated by not purchasing in numerical order lowest numbers
first.
MI'. I. M. Brandjord,
Commissioner of State Lands,
Helena, Montana.
My dear Mr. Brandjord:

April 20, 1932.

You state that the state board of land commissioners has directed
you to obtain an opinion of this office as to whether the state has the
right to purchase bonds of Series A andlor B of the State of Montana
Educational Bonds, which bonds are dated July 1, 1921, optional July 1,
1931, and due July 1, 1941, and retire the same without regard to the
numerical order vf the bonds.
It appears that the bonds proposed to be purchased are offered by
banks who are hvlding the same and that the state board of examiners
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is anxious to retire as many as it has available funds to do so with by
reason of the high rate of interest of the bonds.
The authority for issuing educational bonds of Series A and B is
contained in sections 5606 to 5614 of the Revised Codes of Montana of
1921. Section 5614 provides:
"The state board of land commissioners is hereby authorized and directed to invest the permanent fund provided for in
the preceding section:
"1st. In the state educational bonds; provided, that they
can be purchased at a price not exceeding their par value and
accrued interest.
"2nd. In interest bearing warrants of the general fund of
the state.
"3rd. In any legally issued bonds of any county, city, town,
or school district of the state of Montana; provided, that they
can be purchased at a price not exceeding their par value and
accrued interest.
"In investing such permanent fund, the state board of land
commissioners shall give preference to warrants upon the general fund of the state of Montana, if purchasable."
It may appear upon first reading that the last sentence of this
section is in conflict with the portion providing that investment should
be made "1st. In the state educational bonds"; etc. However, I do not
think that it was intended to be construed in such a way as to require
the purchase of state warrants upon the general fund, providing that
the bonds, themselves, could be purchased at a price not exceeding their
par value and accrued interest.
The purpose of investing the fund is in order that it may not remain
idle during the time that the bonds are maturing but should draw interest and thus reduce the interest rate upon the bonds themselves. There
is no object in purchasing state warrants when the bonds themselves can
be purchased with the sinking fund and thus retired and cancelled.
It is therefore my opinion that where the bonds can be purchased
upon the conditions prescribed that the board is not required to give
preference to general fund warrants; otherwise bonds could not be retired
in this manner as long as there were general fund warrants for investment. The sinking fund is primarily created for the purpose of retiring
the bonds and paying the interest until retirement can be made. To require the fund to be invested in warrants when bonds can be retired at
par is a diversion of the fund from the primary to a secondary purpose.
It is beyond the power of the legislature to do this.
The bonds are now optional. which merely means that the state has
the right to exercise the option in calling them at this time if it sees fit
to do so. The option is with the state and not with the holder of the
bonds. The holder of the bonds has no complaint if the state does not
see fit to exercise this option. It is not proposed, as I understand, to exercise the option of calling the bonds but merely to purchase those in the
open market offered for sale. In doing so it is not necessary to purchase
them in numerical order, lower numbers first.
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It is therefore my opinion that no right is violated by reason of the
fact that the board may purchase bonds of the higher serial numbers
first.
Very truly yours,
L. A. FOOT,
Attorney General.

Herd Districts-State Lands-State Board of Land Commissioners.
State land may be included in a horse herd district. State
board of land commissioners not resident owner and therefore
cannot sign petition for creation of such district.
Mr. 1. M. Brandjord,
April 25, 1932.
State Land Commissioner,
Helena, Montana.
My dear Mr. Brandjord:
I have your request for an opinion in regard to whether the state
board of land commissioners has authority to sign a petition for the
creation of a horse herd district.
Section 1 of chapter 119, laws of 1931, provides " * * * upon the
petition of resident owners or possessors of fifty-five per centum (55%)
of the land of such district * * *."
This office has recently held that government land can be included
within a herd district but that the United States is not a resident owner.
In my opinion, this would equally apply to the state board of land commissioners. The lessee of state lands could sign and state land could be
included if the necessary fifty-five per cent. sign without the state land.
Of course, the state land would also be included in determining the total
amount of the area of the district.
Very truly yours,
L. A. FOOT,
Attorney General.

Corporations - License Taxes - Profit-Interest-Taxation.
Profit from the sale of tax-exempt government securities, and interest received therefrom, may be included in computing the gross income of corporations for the purpose of
arriving at the net income subject to taxation under the Montana corporation license tax law.
State Board of Equalization,
April 30, 1932.
Helena, Montana.
Gentlemen:
In reply to your request for an opinion from this office as to the

