
OPINIONS OF THE ATTORNEY GENERAL 

Dr. T. P. Regan, February 16, 1931. 
Secretary, 

MO'ntana State BO'ard O'f Dental Examiners, 
Helena, MO'ntana. 

My dear DO'ctO'r Regan: 
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YO'U have requested an O'piniO'n whether the hO'lding O'f a dental 
clinic by the MO'ntana State Dental AssO'ciatiO'n WO'uid viO'late O'ur act 
regulating the practice O'f dentistry. YO'U state that certain members 
O'f the dental prO'fessiO'n especially qualified in special lines of dentistry 
prO'PO'se to' demO'nstrate their metliO'ds to' members O'f the assO'ciation, 
the demO'nstratiO'n to' be made in the mO'uths O'f persO'ns cO'nsenting 
theretO' and nO' charge to' be made fO'r such services. 

The practice O'f dentistry is defined by sectiO'n 3312, R.C.M. 1921, as 
fO'llO'ws: 

"All persO'ns shall be held to' be practicing dentistry, within 
the meaning O'f this act, whO' shall receive a fee O'r salary, or 
O'ther rewards, paid either to' him O'r to' anO'ther persO'n fO'r O'pera­
tiO'ns O'r parts O'f O'peratiO'ns, O'f any kind, in the treatment O'f 
diseases O'r lesiO'ns O'f the human te~th O'r jaws, O'r in the cO'r­
rectiO'n O'f the malpO'sitiO'ns thereO'f. But nO'thing in this chapter 
shall be cO'nstrued to' permit the perfO'rmance O'f independent 
dental O'peratiO'ns by unlicensed persO'ns under the cO'ver O'f the 
name O'f a registered practitiO'ner O'r in his O'ffice." 
Our regulatiO'n O'f the practice O'f dentistry was nO't intended to' 

cO'ver instructO'rs recO'gnized by the dental examining bO'ard as fully 
qualified to' O'btain a license to' practice dentistry. It was intended to' 
prevent persO'ns nO't SO' qualified from impO'sing UPO'n the public by rep­
resenting themselves as qualified practitiO'ners charging fees fO'r their 
services. 

It is therefO're my O'piniO'n that the hO'lding O'f such a clinic by per­
sO'ns recO'gnized by the dental bO'ard as qualified in every way to' practice 
dentistry, nO' charge being made fO'r the services, WO'uld nO't viO'late the 
prO'visiO'ns O'f O'ur act prO'hibiting the practice O'f dentistry withO'ut a 
license. 

Very truly yO'urs, 
L. A. FOOT, 

AttO'rney General. 

Licenses-Oleomargarine-Tax-Fee-Senate Bill 27. 

Since it is admitted that the license fee is levied not for 
regulatory purposes but for the purpose of curtailing the sale 
of oleomargarine, in the absence of proof that oleomargarine 
is injurious to public health senate bill 27, as it appears at 
the date of opinion, would probably be held invalid as exacting 
an unreasonable and confiscatory tax. 
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Mr. B. F. Thrailkill, 
Dairy Commissioner, 

Helena, Montana. 

February 18, 1931. 

My dear Mr. Thrailkill: 

You have requested my OpInIOn whether senate bill 27 amending 
section 40 of chapter 93, laws of 1929, by increasing the license fees 
required from dealers in oleomargarine might be held void as being 
unreasonable and confiscatory. 

The general rule applicable to the fixing of a license or tax is as 
follows: 

"Subject to constitutional limitations, and within the limita­
tions of reasonableness as heretofore considered, the determina­
tion of the amount or reasonableness of a license tax, whether 
imposed for purposes of regulation or for revenue, ordinarily 
rests within the discretion of the legislative power, state or 
municipal imposing the license or tax, and the exercise of such 
discretion will not be interfered with by the courts unless it is 
clearly apparent that there. has been an abuse of discretion, and 
that the fee or tax is arbitrary, unreasonable, oppressive, or 
prohibitive. If the fee or tax is imposed under the police power 
as a means of regulation, the courts will interfere to declare the 
act or ordinance void only where it is obvious there has been an 
abuse of discretion and that the fee or tax is beyond the limits 
of a police regulation and is unreasonable or oppressive. If the 
fee or tax is imposed for revenue purposes, the amount thereof 
is particularly within the discretion and judgment of the legisla­
tive authority, state or municipal, and ordinarily will not be 
interfered with by the courts, unless the tax imposed amounts 
to a prohibition of a useful or legitimate occupation, or unless 
in case of an ordinance the tax imposed is manifestly in excess 
of the needs of the municipality and out of proportion to other 
taxes. 

"In some jurisdictions the court may reduce the amount of 
the fees or taxes, if it finds them unreasonable." (37 C. J. 193.) 

The question of the reasonableness of a license or tax has been 
before the courts innumerable times but as each case is dependent upon 
the particular facts involved the decisions are of little help in deciding 
the question before us, but as stated by the United States Supreme 
Court in the case of Holden vs. Hardy, 169 U. S. 366, 

"The question in each case is whether the legislature has 
adopted the statute in exercise of a reasonable discretion, or 
whether its action be a mere excuse for an unjust discrimina­
tion, or the oppression or spoilation of a particular class." 

Since it is not contended that the bill in question is for regulatory 
purposes only but the purpose, as freely admitted by its sponsors, is to 
curtail the sale of oleomargarine in the state as much as possible, it is 
at once apparent that the application of the test above mentioned to the 
bill would present a situation pregnant with possibilities unfavorable to 
the sponsors thereof. If, however, it has been established and definitely 
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recognized that oleomargarine is injurious to the public health then the 
license might be sustained under the following exception, to-wit: 

"The rule that the license fee can cover only the expense of 
issuing the license and regulating the business does not apply to 
those occupations or privileges which, although tolerated, are 
hurtful to public morals, productive of disorder, or injurious to 
the public. In such cases fees or taxes may be imposed in such 
sums as to have a restraining or repressive effect, or even to 
prohibit the occupation or privilege." 

But as to this fact I have not sufficient information upon which to 
base an opinion. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Appropriations - Legislature - Purchasing Agent's De­
partment-Three Mill Levy-Chapter 138, Laws 1929-Gen­
eral Fund-Gasoline Tax. 

Right of legislature to appropriate for purchasing agent's 
department out of the three mill levy authorized by chapter 
138, laws of 1929, and approved by the people, is probably 
lawful though doubtful. It may appropriate out of the gaso­
line funds and the general fund for said purposes. 

Senate Committee on Finance and Claims, 
Helena, Montana. 

Gentlemen: 

February 18, 1931. 

You have requested my OpInIOn whether the legislature in making 
appropriations for the state purchasing agent's department, can make 
such appropriations out of the three mill levy authorized by chapter 138, 
laws of 1929, approved by the people at the last general election, the 
general fund and the funds derived from the 5c gasoline tax. 

It is the theory of the committee that there should be appropriated 
out of the three mill levy 17.68% of the amount required to be appro­
priated for the purchasing agent's department as that is the percentage 
that the purchases made for the institutions for which said three mills 
are levied bears to the total purchases made by the purchasing agent 
during the fiscal year ending July 1, 1930; that 44.12% of the appropria­
tion should be made from the general fund because that is the percentage 
of all the purchases made by the state agent during said year that is 
represented by purchases made for institutions and departments which 
are supported out of the general fund, and that 38.20% of the appro­
priation should be made out of the 5c gasoline tax for the reason that 
that is the percent of all of the purchases made by the purchasing agent 
during said fiscal year that is represented by purchases made for and 
on behalf of the highway commission. 
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