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The fact that the contract may incidentally benefit a third person
is insufficient to bring it within the terms of the nboye mentioned section.
(Martin vs. American Surety Co., 74 Mont. 43.)
There was no duty upon the United States to pay any taxes to the
state of Montana levied upon the improvements or oil and gas produced
from the lands or other rights, property or assets of the lessee. There
is, therefore, no consideration for the execution of the bond in so far as
the county is concerned which would support a claim that the contract
was made expressly for the benefit of the county. The object of inserting
the provision in the lease was no doubt to protect the United States
itself. One of the reasons for putting the provision in the lease was probably to make clear that the fact that the company was operating on a
lease owned by the federal government was not sufficient to excuse the
company from the payment of taxes upon the grounds that it was an
instrumentality of the federal government.
The provision of section 32 of the leasing act which states that
nothing in the act affects the rights of the states to exercise the right
to levy and collect taxes upon improvements, output of mines or other
rights, property or assets of any lessee of the United States lends color
to the belief that the provision in the lease was merely to give contractual effect to this provision of the statute so that the understanding
would be clear that the lessee would not assert the claim of it being a
federal agency in an effort to avoid state taxes. The purpose of section
32 of the leasing act relating to the taxation of the property of the
lessee by the states was apparently to make clear that a lessee could
not escape taxation upon the ground that it was an instrumentality of
the federal government.
Mid-Northern Oil Co. vs. Walker, 65 Mont. 414, affirmed by
the U. S. Supreme Court.
Furthermore, under the leasing act the United States could elect to
take its royalty in kind and in those states where the state taxes the oil
it would, if the taxes on it were not paid by the lessee, be subject to the
state taxes when delivered to the government and the bond would protect
the government if the taxes on the oil had not been paid.
It is my opinion that the bond is not liable at the suit of the county
for these taxes.
Very truly yours,
L. A. FOOT,
Attorney General.

Counties-Manager Form of Government-CandidatesBallots-Elections.
Where on the same date that the primary nominating election is held the question of whether a county will adopt the
manager form of county government will also be voted upon;
the candidates who receive the nomination for offices other
than those of county commissioner, county superintendent of

OPINIONS OF THE ATTORNEY GENERAL

287

schools, sheriff, county attorney and clerk of the court would
not be entitled to have their names appear upon the general
election ballot if the proposition to adopt the new form of
government carries and the date for the new government taking effect is prior to the date when the candidates nominated,
if elected, would take office.
Mr. Niels Madsen,
April 6, 1932.
County Clerk and Recorder,
Plentywood, Montana.
My dear Mr. Madsen:
I have your request for an opinion. You state that on July 19, 1932,
the same date on which the primary nominating election will be held,
the proposition to adopt the manager form of government for your
county will be submitted to the electors thereof.
You inquire if the persons who receive the nomination for offices
other than those of county commissioner, county superintendent of
schools, sheriff, county attorney, and clerk of court, would be entitled to
have their names appear on the ballot at the' following general election
if the proposition to adopt the manager form of government carries.
Also, should that event occur, you inquire if the candidates so nominated
for offices other than those mentioned above would be entitled to a return
of their filing fees paid at the time they became candidates at the primary nominating election.
The law provides that the date when the new form of government,
if adopted, shall take effect, shall be stated in the petition or resolution
mentioned in the act (Chapter 109, laws of 1931). If this date is prior to
the date on which county officials who are elected at the coming general
election take office the candidates nominated at the primary election for
offices other than those of county commissioner: county superintendent
of schools, sheriff, county attorney and clerk of the court, would not be
entitled to have their names appear as candidates for the offices for
which they were nominated for the reason that the new form of government adopted by the electors of the county would dispense with
filling those offices by election. The law does not require an idle ceremony such as voting for.' candidates for offices that are not to be filled
by election.
The candidates nominated for county offices other than those specifically mentioned above would not be entitled to a return of the filing
fees which they paid at the time they became candidates at the primary
nominating election. At the time they paid these fees the offices for
which they sought the nominations were to be filled by election subject to the action of the voters on the proposition to change the form of
county government. The fact that their nominations are rendered worthless by the change of the form of county government would not authorize a return of the filing .fees. The filing fees were paid by the candidates for the privilege of having their names appear upon the primary
ticket as candidates for nomination-not for election. They will have
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received all of the benefits that the law gives them in return for their
filing fees. Furthermore, there is no provision made by the law for a
return of the filing fees in such case·s.
Very truly yours,
L. A. FOOT,
Attorney General.

Motor Trucks-Automobiles-Licenses.
Owners of motor trucks contracting with companies or
individuals to distribute their products and having no equity
in the business of such company or individual come within
the provisions of section 2, chapter 184, laws of 1931, and
must have a state "Class C" motor carriers' license.
April 9, 1932.
Board of Railroad Commissioners,
Helena, Montana.
Gentlemen:
You have requested my opinion on the following question:
Many of the major oil companies doing business in this state have
contracted with individuals owning motor trucks to distribute their products in their respective localities, that is, the truck owner is under contract or agreement with the oil company to unload tank cars as per
orders placed with him, the truck owner having no equity in the oil
business. Does this constitute the truck owner a "Class C" motor carrier
as defined by section 2 of chapter 184 of the laws of 1931 ?
Said section provides as follows:
"Class C motor carriers shall embrace all motor carriers
operating motor vehicles for distributing, delivering or collecting wares, merchandise, or commodities, or transporting persons,
where the remuneration is fixed and the transportation service
furnished under a contract, charter, agreement, or undertaking."
In my opinion, motor truck operators operating as above set forth
come within the provisions of this statute and should be licensed by the
state.
Very truly yours,
L. A. FOOT,
Attorney General.

Horse Herd Districts-Herd Districts-Lessees-Government Lands-Petitions.
Signatures of lessees of government land to "horse herd
district" petitions are required if signatures of owners or possessors of 55 % of the land in the district cannot be procured
without said lessees' signatures.

