
OPINIONS OF THE ATTORNEY GENERAL 

$1,000,000 to $2,000,000 to pay more fees than would be required 
of a corporation originally chartered for $3,000,000; but this is 
not unreasonable, as there is a difference between issuing an 
ori.ginal charter alone and issuing a charter and thereafter 
amending or enlarging the same. On the other hand, the con
struction contended by appellant would require a smaller corpor
ation increasing from $100,000 to $1,000,000 capital stock to pay 
nearly twice as much as a larger corporation increasing from 
$1,000,000 to $2,000,000 capital stock, thus discriminating in 
favor of the larger corporation against the smaller for substan
tially the same service or benefit conferred. Equality is pre
served by applying the schedule of fees to the 'increase' of capi
tal stock, just as if the amount of such 'increase' constituted the 
whole capital stock. Such construction, we think, the terms of 
the statute require." 
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Identical facts with those here presented were before the third judi
cial district court for Powell county in the case of Powell Building and 
Loan Association vs. O. H. Junod, State Treasurer, and decided adversely 
to the building and loan association which was making the same conten
tion as the Glendive association is making here. The case was never 
appealed and the question has not been presented to the supreme court. 

The case of State ex reI. Home Building and Loan Association vs. 
Rotwitt, 17 Mont. 536, referred to in the note to section 145 of the politi
cal code, does not touch the question here involved. Neither was this 
question suggested in the case of Missouri River Power Co. vs. Yoder, 
41 Mont. 245, quoted. from by counsel for the association in this case. 
There the fee was computed as it has been here. 

It is therefore my opinion that the fee to be charged the Glendive 
Building and Loan Association should be computed in the manner in 
which you have computed it, that is, as though it were a new instru
ment and without regard to any fees formerly paid for filing its certifi-
cate of incorporation. Very truly yours, 

L. A. FOOT, 
Attorney General. 

High Schools-Joint School Districts-Funds-Transfers. 

High school funds of joint districts are required to be 
kept in the county where collected and are paid out on war
rants drawn by the school board. The fund is not required to 
be transferred to the county where the high school is located. 

Mr. Charles E. Ballard, 
County Treasurer, 

Townsend, Montana. 

My dear Mr. Ballard: 

December 7, 1931. 

You have requested an opinion of this office as to whether the high 
school fund belonging to a joint high school district should be transferred 
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to the county treasurer of the county in ~hich the high school of the 
joint district is located. 

This office recently had occasion to consider this question ~ith re
spect to the funds belonging to the elementary grades in a joint school 
district in an opinion to Miss Gladys Garr, county superintendent of 
Beaverhead county, and Miss Maybelle Hogan, county superintendent of 
Silver Bo~ county, dated October 29th, a copy of ~hich I am enclosing. 
We advised that under the provisions of scetion 24 of chapter 146 of the 
la~s of 1931 the fund should be transferred. This opinion ~as based not 
upon any specific provision contained in chapter 146 but upon the appar
ent necessity of transferring the funds to one county treasurer in order 
that he could determine ~hether the district ~as exceeding any item of 
its budget as prepared and approved by the budget commission. There is 
no provision of law for a budget for a high school, either county or 
district, such as chapter '146. A preliminary budget, of course, is pre
pared but this is only for the purpose of arriving at the proper estimate 
of the amount of money necessary to carryon school in the various 
high schools of the county for the ensuing year. 

Section 92 of the high school code provides as follo~s: 
"The moneys apportioned to any school district or county 

high school under this chapter shall be held by the county treas
urer of the county to the credit of the school district or county 
high school as its high school fund, and distinct from all other 
public moneys; disbursements therefrom shall be made for high 
school purposes only by ~arrant specifying on its face the con
sideration for ~hich it is issued." 
Section 93 provides that the county treasurer shall not payout any 

moneys collected for the maintenance of high schools by the levy of the 
special high school tax until the county superintendent of schools has 
apportioned the proceeds of such tax among the high schools entitled to 
share therein and in the manner provided by la~, but the board of trus
tees of any county high school or school district maintaining a district 
high school may draw ~arrants against the high school fund before 
apportionment provided that the aggregate of all such ~arrants does not 
exceed one-half of the anticipated share of the high school in the tax. 
This, ho~ever, does not prohibit the issuance of ~arrants out of any 
other moneys belonging to the said high school or high schools, which 
may have been theretofore apportioned to it, or ~hich may have been 
received from other sources. 

Section 94 provides that every accredited high school maintained by 
a joint school district shall be considered as though it ~ere situated in 
every county in ~hich any part of its territory is located and shall share 
in the apportionment of the proceeds of the special high school tax of 
every county in ~hich any part of the joint district is located. This is 
for the purpose of preparing and submitting budgets and apportion
ments. 

It is therefore my opinion that the opinion heretofore rendered and 
referred to requiring the transfer of the elementary school fund to the 
county treasurer of the county in ~hich the school is located does not 
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apply in the case of the high school fund, but in so far as the fund is con
cerned it must remain in the county collecting it. and be disbursed by 
warrants drawn upon the treasurer by the school board of the joint 
school district. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

County Commissioners - Tax Ferrets - Net Proceeds
Taxation. 

County commissioners do not have the power to employ 
a tax ferret for the purpose of discovering net proceeds of 
mines or other property that escaped taxation. 

Mr. Walter R. Knaack, 
County Attorney, 

Shelby, Montana. 

My dear Mr. Knaack: 

December 8, 1931. 

I have your request for an opmlOn relative to the payment of 
commissions due V. F. Dahl for ferreting out property omitted from 
taxation in past years. The county treasurer's letter to you states that 
Mr. Dahl entered into a contract with the board of county commissioners 
to discover property, principally oil production, that escaped taxation in 
past years, by which contract he is to receive 25% commission on all 
revenue obtained through his efforts and he wishes to know whether 
the compensation to be paid Mr. Dahl shall be paid by warrant drawn 
on the general fund of the county or is it to be deducted from the taxes 
received from property discovered by Mr. Dahl to have been omitted 
from taxation in past years. 

In connection with your inquiry I have reviewed the case of Simp
son vs. Silver Bow County, 87 Mont. 83, 285 Pac. 195, which has, I think, 
been generally considered as upholding the power of the board of county 
commissioners to employ tax ferrets. However, upon carefully consider
ing said case it is my opinion that too broad a construction has been 
placed upon that decision. In that case the contract was entered into in 
1921 and it provided that the plaintiff would furnish the commissioners, 
sitting as a county board of equalization, information which would ena
ble the board to cause to be assessed and taxed a large amount of taxa
ble property which had escaped taxation, the contract to apply only to 
property added to the assessment of 1921. 

The court upheld the contract in that case because there was dis
covered under it net proceeds of mines which had escaped taxation in 
the year 1920, and in 1921 the power to search out omitted net proceeds 
was by law conferred exclusively upon the board of county commis
sioners. 

As is specifically pointed out in the opinion, however, the law was 
amended in 1923 and the state board of equalization was granted the 
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