184

OPINIONS OF THE ATTORNEY GENERAL

tion created for educational purposes with the right to impose upon the
county a county-wide tax and to use the limitation provided by the constitution for county indebtedness as a credit for the purpose of erecting
county high school buildings and issuing bonds.
It is my opinion that the county 'high school board performs its
various functions and duties as agents of the county and to that extent
the members of that board are county officers. Therefore, the county
attorney is the legal adviser of the board and such board has no authority
in itself to employ special counsel. In a case where the county attorney
IS disqualified for any reason or where there is a controversy between
the county high school board and the board of county commissioners
the former board would undoubtedly have the right to be represented
by special counsel and to pay him from its funds.
Very truly yours,
L. A. FOOT,
Attorney General.

Chattel Mortgages-Recording-Filing-Personal Property-Real Property,
A chattel mortgage covering personal property alone is
not required to be recorded but should be filed as a chattel
mortgage. Mortgages covering real and personal property together should be recorded.
September 29, 1931.
Mr. Dewey L. Dawson,
County Clerk,
Boulder, Montana.
My dear Mr. Dawson:
You inquire if under chapter 11 of the laws of 1931, amending section 8273 R.C.M. 1921, as theretofore amended, chattel mortgages are
to be recorded when they cover personal property alone or if recording
is necessary only in those instances where the mortgages cover real and
personal property together.
Section 8273, before its amendment in 1927, provided that mortgages, deeds of trust and assignments for the benefit of creditors executed by a corporation "which include personal property wholly or in
part" were governed by the law relating to personal property and were
required to be recorded. It will be observed, first, that the section only
~pplied to corporation mortgages, deeds of trust or assignments for the
benefit of creditors, and, second, that it had application to such instruments when they included in whole or in part, personal property. Therefore, a mortgage made by a corporation covering either its personal
property exclusively or real and personal property together was required
to be recorded.
This section was amended by chapter 39 of the laws of 1927, which
amendment provided that all such instruments covering "both real and
personal property" executed by a corporation were to be governed by
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the laws relating to real estate mortgages and were required to be
recorded. It will thus be seen that there was eliminated from the statute
the words "personal property either wholly or in part" and there was
substituted in their stead the words "both real and personal property."
The word "both" as here used is to be given its ordinary meaning, which,
according to the dictionary, is "the two inclusively or together; the one
and the other alike: referring to two, and not merely to one of them."
The word as employed in the amendment emphasizes the change in
the law that was made by the amendment, which change in effect was
that such instruments executed by a corporation, when covering only
personal property, would no longer be governed by the section but there
would remain subject to the provisions of said section those instruments
executed by a corporation which covered in part personal property and
in part real property. The word "both" was used to emphasize the necessity of the two kinds of property being covered by the instruments in
order to be subject to the terms of the act, that is, the instrument must
deal with real and personal property together-both must be included
in the instrument-not merely one of them. There was no necessity to
emphasize the combination of the two kinds of property by the use of
the word "both," if it was intended that the instrument would be governed by the act if they covered either real or personal property. Such
an intention could have been made plain by merely using the expression
."real or personal property." To make sure that such was not the intention the legislature used the conjunction "and" instead of the disjunctive "or," and to make doubly sure that it was the combination of
the two kinds of property in one instrument that was within the contemplation of the legislature rather than either of the two kinds that
body emphasized the necessity of the combination by declaring the instruments to which the act applied were those which covered "both"
real and personal property.
The section was again amended by chapter 11 of the acts of 1931
by which amendment the law was extended to all such instruments above
mentioned covering both real and personal property when not only executed by corporations but also by associations, partnerships, individuals
and an individual. It further specifically provides that such instruments
must be recorded and need not be filed as chattel mortgages. They must
be indexed "both in chattel and real estate mortgage indices" and a
reference must be made in the chattel mortgage record to the book and
page wherein the mortgage is recorded. Obviously, there would be no
logical reason which would move the legislature to provide that a mortgage of real estate alone should be indexed in the chattel mortgage
indices, yet if the act was to be held to apply to mortgages of either
real or personal property such a mortgage of real estate would be required to be indexed in the chattel mortgage record. This provision for
indexing the instrument in the chattel mortgage record, as well as in
the real estate mortgage record is further evidence of the fact that the
instruments the legislature had in mind were those which covered, in
the language of the statute, "both real and personal property"-the two
together, not either one separately.
It is therefore my opinion that a chattel mortgage executed either
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by corporations, associations, partnerships, individuals or an individual,
covering personal property alone, is not required to be recorded but
is to be filed as provided by other laws relating to chattel mortgages,
and that it is only mortgages which cover real and personal property
together which are executed by corporations, associations, partnerships,
individuals, or an individual, that need to be recorded under the provisions of said section 8273 as amended by chapter 11 of the acts of 1931.
Very truly yours,
L. A. FOOT,
Attorney General.

Budget-School Districts--Transfers--Reserve Funds.
No transfer can be made from item 14 of budget to supplement other items. Item 14 is reserve cash provided for
under section 1203 and required to be held under subsection 5
of section 1213 for school purposes for succeeding year.
September 30, 1931.
Miss Elizabeth Ireland,
Superintendent of Public Instruction,
Helena, Montana.
My dear Miss Ireland:
You wish to be advised whether a transfer can be made from item
14 of the budget form to supplement other items of the budget. Item 14
is designated "Reserve Cash to Maintain School from July 1st to December 1st of the Following Year." This item is provided for under the
following portion of section 1203, to-wit:
" * * * the trustees of each school district shall at the same
time in addition to the foregoing separately certify the amount
of money needed to maintain the schools of the district, to furnish additional facilities, appliances and apparatus as may be
needed to maintain the schools of the district from July 1st to
November 30th of the next succeeding year; providing no part
of said additional funds shall be used by the district for any
school purpose during the year in which the certification is
made, * * *."
The amount so certified under item 14 is at the beginning of the
next school year required to be transferred by the county treasurer to
the general fund. Subsection 5 of section 1213 requires the treasurer to
keep in a separate fund the proceeds of any levy made to cover expenses
of schools for any part of the succeeding school year and no warrant
shall be paid out of such funds for the preceding school year either before or after the fund is transferred. At the beginning of the school year
for which the fund is raised it shall be transferred to the general fund
of the district.
The fund designated under item 14 becomes cash on hand at the end
of the succeeding school year in the general fund. It is then taken into
account for the purpose of determining what additional levy will be

