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a part of that fund and before they can be paid therefrom there must
be a specific appropriation therefor by the legislature.
State ex reI. Journal Publishing Co. vs. Kenney, 9 Mont. 389;
24 Pac. 96;
In re Pomeroy, 51 Mont. 119, 151 Pac. 333.
In the case presented by you there has been no appropriation from
the general fund for the payment of the refund or refunds in general and
therefore the treasurer would, in my opinion, be without authority to pay
the refund or any part thereof from the general fund. As only 50'70 of
the taxes was paid into the general fund it is apparent also that not
more than 50% of the refund should be paid therefrom even by virtue
of an appropriation.
As to the 50% paid into the state common school equalization fund
this cannot be paid out except by appropriation also but the act
creating this special fund contains its own appropriation of all the
moneys deposited in said fund and this is for the benefit of the schools.
Money may only be paid out of that fund for the purposes specified in
the law and upon a warrant drawn by the auditor in pursuance of a certification of distribution made by the state board of education acting as
the common school equalization board. The said board can only distribute
the moneys to the schools and therefore no one has authority to draw
or order drawn the moneys out of the fund for the purpose of paying a
refund. The treasurer can only payout moneys from said fund upon a
warrant drawn by the auditor in pursuance of the certification by the
common school equalization board and he may not payout any moneys
upon any other authority. He therefore cannot take from said fund any
part of the moneys therein to pay refunds. Likewise, as only 50% of the
taxes are paid into this fund it should only bear one-half of the amount
of the refund when and if the legislature makes an appropriation therefor from it for the purpose of paying the refund.
It is therefore my opinion that the state treasurer does not have
the authority to pay the refund mentioned in your communication but
that the same must be the subject of an appropriation or appropriations
by the legislature.
Very truly yours,
L. A. FOOT,
Attorney General.

Irrigation Districts-Bonds-Interest.

Irrigation bonds issued under section 7212, R.C.M. 1921,
and related sections bear interest on the principal from date
until paid. Bonds which are past due should bear interest at
the rates specified in the bond until they are actually paid.
Mr. R. N. Hawkins,
Assistant State Examiner,
Helena, Montana.
My dear Mr. Hawkins:

August 10, 1931.

I have your request for an opinion. You enclose cancelled bonds of
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the Cove Irrigation District which I return to you herewith. You desire
my opinion as to the right of the county treasurer to pay interest on the
bonds of that district that are past due.
These bonds were apparently issued under section 7212 R.C.M. 1921
and not under the provisions of law relating to the issuance of bonds by
irrigation districts under the supervision of the public service commission. That being the case said section 7212 specifically provides that the
bonds shall bear interest from their date until paid at a rate not to
exceed 6% per annum. The said section only requires the installments of
interest to date of maturity of principal to be evidenced by coupons
attached to the bonds.
It is therefore my opinion that the county treasurer has the right
to pay interest on the bonds that are past due until they are paid, at the
rate provided-for in the bond, namely, 6% per annum.
Very truly yours,
L. A. FOOT,
Attorney General.

Fish and Game Commission-Open Season-Powers.
The state fish and game commission may shorten the open
season on upland birds under their general powers.
August 10, 1931.
Mr. Robert H.Hill,
State Game Warden,
Helena, Montana.
My dear Mr. Hill:
You request my opinion as follows:
"Will you please advise me if, in your opinion, the State
Fish and Game Commission would have the right to shorten
the open season, as provided for in section 3701 R. C. M. 1921,
on sharp-tailed grouse, blue grouse, fool hen, ruffed grouse,
commonly called pheasant or partridge, and prairie chicken?"
You are advised that there would appear to be no authority under
section 3701 for shortening the season, but such authority is given in
section 3653 as follows:
"It shall have authority to divide the state into fish and
game districts, and to create fish, game, or fur-bearing animal
districts throughout the state of Montana and to declare closed
seasons for hunting, fishing, or trapping in any of said districts,
so created, and later to open said districts to hunting, fishing
or trapping. It shall have authority to declare a closed season
on any species of game, fish, or game birds, or fur-bearing
animals threatened with undue depletion, from any cause, and to
close any area or district or any stream, public lake, or public
water, or portions thereof, to hunting, trapping or fishing for
limited periods of time, when such action is necessary to protect
recently stocked area, district, water, spawning waters, spawn-

