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went up there and quieted the nuisance; the men folded up their
tent and left.
"Another instance: two farmers were having a dispute over
a land fence and one called up the sheriff to come out there.
The dispute was waxing warm and but for the timely appearance
of the sheriff might have ended in a breach of the peace. The
sheriff settled the dispute by bringing the two farmers to an
agreement but there was no actual disturbance of the peace.
"In the above instances the sheriff put in his claim for
mileage to the county commissioners and they refused to pay the
same, claiming they had no statutory authority to pay him for
such trip.
"Will you kindly give me your opinion as to whether or not
the above matters are such that the county cannot legally pay
him for such services? The county commissioners maintain that
a warrant must issue first, and, obedient to the warrant, the
sheriff acting may receive his mileage, but not otherwise."
Section 4774, R.C.M. 1921 as amended by chapter 157, laws of 1925,
pertaining to the duties of the sheriff, provides:
"The sheriff must:
"1. Preserve the peace. * * *
,"3. Prevent and suppress all affrays, breaches of the peace,
riots, and insurrections which may come to his knowledge. * * *"
The courts have generally held that where a duty is imposed upon
an officer he has the right to use all reasonable means and incur any
expense necessary to perform that duty. For this reason this office has
always held that the sheriff is entitled to be paid his mileage necessarily incurred in preserving the peace.
Very truly yours,
L. A. Foot,
Attorney General.

Taxes-Lands-Tax Sales.
Under circumstances stated in opinion assessment of land
and sale thereof was valid.
S. J. Rigney, Esq.,
County Attorney,
Cut Bank, Montana.

October 18, 1930.

My dear Mr. Rigney:
You have requested my OpInIOn on the following question relating
to real property acquired by the county through application for tax deed
under the following circumstances:
"The land was originally Indian land and the patent to the

300

OPINIONS OF THE ATTORNEY GENERAL

same issued to David LaBreche and Minnie LaBreche. As you
will see, they were each an owner of an undivided half interest
in the aforesaid described lands but said patent was never filed;
it was allotted to James LaBreche who died and assessment was
made in the name of James LaBreche estate.
"The lands were first assessed for taxes for the year 1922
in the name of James LaBreche Estate. It became delinquent for
the taxes for the years 1922, 1923, 1924, 19-25, 1926, 1927 and
1928. Under the orders of the board of county commissioners the
county clerk and recorder was ordered to apply for a tax deed
to this property and the notice of application was made during
the year 1929, and subsequently the tax deed issued to the county
on June 3rd, 1929, more than a year ago.
"The land was not assessed during 1929 but during 1930
was appraised and offered for sale at public auction. At the
time the property was being sold at public auction and prior
thereto it was called to the notice of the board of county commissioners that the application for tax deed had been served
upon David LaBreche but had never been served upon Minnie
LaBreche. Accordingly, at the time the land was sold instead of
the county selling all of its right, title and interest in this land
it merely sold an undivided one-half interest, going on the theory
that it had merely acquired the interest of David LaBreche.
David LaBreche and Minnie LaBreche were heirs of James LaBreche and patent issued to them.
"Since that time Minnie LaBreche or her assignees have
seen the board of county commissioners and requested that the
board of county commissioners quit-claim any right, title, and
interest that it might have in this land to Minnie LaBreche in
consideration of Minnie LaBreche and her assigns paying to the
county the total amount of all delinquent taxes and penalties,
and interest up to the year 1928, and in addition thereto an
estimated amount for the year 1929. They base their right upon
the following grounds, to-wit: David LaBreche and Minnie LaBreche were each the owner of an undivided half interest and
that since Minnie LaBreche was not given notice of application
for tax deed that she still has the right to redeem. That in redeeming, however, she would have to pay all of the taxes and
make settlement with her co-owners.
"The question which we wish you would advise us upon, as
you will see, is whether or not under these facts the county
commissioners have a right to quit-claim to Minnie LaBreche and
her assigns any right, title and interest that they might have
in these lands in consideration of the payment of all outstanding taxes. In other words, has the county good title under its
deed ?"
Section 2014, R.C.M. 1921 provides as follows:
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"The undistributed or unpartitioned property of deceased
persons may be assessed to the heirs, guardians, executors, or
administrators, and a payment of taxes made by either binds.
all the parties in interest for their equal proportions."
From the foregoing provision it is my opinion that the property in
question was properly assessed and that the notice of application for
tax deed was sufficient. (See Hill vs. Lewis and C1ark County, 54 Mont.
479.) In any event any action to set the same aside is now barred by
the statute of limitations. (Section 2214, R.C.M. 1921 as amended by
Chapter 83, Laws of 1927.) I am, however, doubtful of the county's
right to sell an undivided half interest in the land as was done in this
instance as I find no statutory authority for such procedure. It is not
necessary to decide this question, however, for the reason that since the
county has secured a tax deed to all of the land in question it can now
only be disposed of by sale in the manner provided by law and therefore
the county would have no right to quit-claim as requested. It would
appear to me that as the party interested in obtaining the undivided intE:rest still in the name of the county is one and the same party who
purchased the undivided half interest from the county that he should
deed this interest back to the county and- have his money returned and
then have the entire tract again offered' 'for sale in accordance wit}the law.
Very truly yours,

L. A. FOOT,
Attorney General..

Cosmetology - Licenses - Inspections Revocations of Licenses-Powers of Boards.

Prosecutions -

Tb~ cosmetology act is indefinite as to reqUlrmg shop
licenses. The necessity of procuring a practitioner's license is
not dispensed with merely because practitioner does not maintain established place of business. A person should not be
licensed to practice unless he is qualified to practice all the
subjects embraced within. the definition of "cosmetology." Advertising alone does not constitute the practice of cosmetology
and evidence of actually engaging in the practice would be
necessary to warrant prosecution. .
The law makes no provision for special teachers' licenses.
Complaints for practising without a license should be submitted to the county attorney. Complaints regarding the violation
of the rules and requirements may be heard by the board upon
order to show cause, and, if sustained, licenses may be revoked.
Inspector has no authority to seize articles for evidence.
Licensee refusing admission to inspector is subj~i to having

