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45, it was held that the extraction of oil from lands leased from the government did not constitute the producer of the oil an agency of the
United States. It was further held that such producer was required to
pay the license tax required by the state law. In that case the land was
leased under the act of February 25, 1920, which, according to Mr. Berry,
is the same act under which these parties procured their lease or license
from the Department of the Interior. A review of that act shows that
it includes not only oil but coal deposits as well, and it is provided in
that act, "that nothing in this act shall be construed or held to affect
the rights of the states or other legal authority to exercise any rights
which they may have, including the right to levy and collect taxes upon
improvements, output of mines, or other rights, property, or assets of
any lessee of the United States."
Both the State and United States Supreme Courts held that this
in itself was sufficient to authorize the state to levy an occupational
license tax upon the producer of oil from lands leased from the government and as the same act also applies to coal deposits it is apparent
without any doubt whatever that this provision is sufficient to authorize
the collection of the coal mines license tax. In fact, such tax would have
been collectable without such express authorization. Neither is the coal
mined required to be "commercial coaL" The statute uses no such term.
It is sufficient if it is merchantable, and any lignite coal that is fit for
domestic heating purposes is merchantable coal.
It is therefore my opinion that there is nothing in the state of facts
presented by Mr. Berry which in any manner relieves these parties from
the necessity of paying the coal mines license tax.

Very truly yours,
L. A. Foot,
Attorney General.

Sheriffs--Mileage-Preservation of the Peace.
Sheriff making trip necessary to preserve the peace is entitled to mileage.
Walter R. Knaack, Esq.,
County Attorney,
Shelby, Montana.

October 18, 1930.

My dear Mr. Knaack:
You have requested my opinion on the following question:
"Sometime ago the sheriff of Toole county was called to an
extreme corner of the county by a landowner by the information that two or three men had put up a tent and were dispensing
liquor to workers on a gas pipeline which was being laid in the
vicinity of this land, and that they were causing quite a lot of
disturbance and were a nuisance. In answer to the call the sheriff
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went up there and quieted the nuisance; the men folded up their
tent and left.
"Another instance: two farmers were having a dispute over
a land fence and one called up the sheriff to come out there.
The dispute was waxing warm and but for the timely appearance
of the sheriff might have ended in a breach of the peace. The
sheriff settled the dispute by bringing the two farmers to an
agreement but there was no actual disturbance of the peace.
"In the above instances the sheriff put in his claim for
mileage to the county commissioners and they refused to pay the
same, claiming they had no statutory authority to pay him for
such trip.
"Will you kindly give me your opinion as to whether or not
the above matters are such that the county cannot legally pay
him for such services? The county commissioners maintain that
a warrant must issue first, and, obedient to the warrant, the
sheriff acting may receive his mileage, but not otherwise."
Section 4774, R.C.M. 1921 as amended by chapter 157, laws of 1925,
pertaining to the duties of the sheriff, provides:
"The sheriff must:
"1. Preserve the peace. * * *
,"3. Prevent and suppress all affrays, breaches of the peace,
riots, and insurrections which may come to his knowledge. * * *"
The courts have generally held that where a duty is imposed upon
an officer he has the right to use all reasonable means and incur any
expense necessary to perform that duty. For this reason this office has
always held that the sheriff is entitled to be paid his mileage necessarily incurred in preserving the peace.
Very truly yours,
L. A. Foot,
Attorney General.

Taxes-Lands-Tax Sales.
Under circumstances stated in opinion assessment of land
and sale thereof was valid.
S. J. Rigney, Esq.,
County Attorney,
Cut Bank, Montana.

October 18, 1930.

My dear Mr. Rigney:
You have requested my OpInIOn on the following question relating
to real property acquired by the county through application for tax deed
under the following circumstances:
"The land was originally Indian land and the patent to the

