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Section 6010, and the decision of the Supreme Court of Montana in
Merges vs. Altenbrand, 45 Mont. 355, 123 Pac. 21, dissolved by the expiration of the time limited by its charter prior to the time that Chapter
117 became the law of the state. Said chapter is not applicable to this
corporation. The time limited by its charter for its existence having expired, there was no corporate existence which could be extended by any
proceedings had under Chapter 117. The corporation had been dissolved
before this law took effect, and if a certificate of the character mentioned in such chapter was issued in the case of this corporation the
certificate instead of having the effect of extending an existing C01"pGrate term would set aside the dissolution that had already occurred
under the only law existing at the time of the expiration of the charter.
Even as to those corporations which come within the provisions
of the act, Chapter 117 does not contemplate that dissolution having
once occurred by operation of law it may be set aside by taking the
proceedings mentioned in said chapter. The proceedings referred to in
Section 3 are permissive, and may be taken at the option of the directors of a corporation, but, if taken, that fact must occur before dissolution occurs else an entirely different purpose would be accomplished
by the chapter than what was intended.
It is my opinion that you should not issue your certificate extending
the term of this corporation for a period of three years for the reasons
stated above.
Very truly yours,

L. A. FOOT.
Attorney General.

Checks-Prosecution-Proof-Fraudulent Checks.
The provi2ion contained in Section 11369, R.C.M. 1921, relating to five days' notice to the maker of a fraudulent check
is a rule of evidence concerning the proof of intent to defraud
and knowledge of insufficient funds. The liability to prosecution for the offense is not suspended during said five-day
period nor would the fact of payment after notice bar the
prosecution, such payment having only to do with the amount
of proof required to be made by the state.
Hon. George B. Winston,
Member Montana State Crime Commission,
Anaconda, Montana.

August 21, 1930.

My dear Judge Winston:
You have written me relative to amending Section 11369, R.C.}1.
1921, relating to the uttering of fraudulent checks or drafts.
I note that the claim is made that owing to the five-day provision
made in the statute for the giving of notice of dishonor the party issuing
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the check or draft cannot be arrested during that period. You ask my
interpretation concerning this provision of the law.
The section referred to makes it a criminal offense for any person
to make, utter, or draw any check, draft or order upon any bank or
other depository, with intent to defraud, knowing at the time of such
making, drawing, uttering or delivering that the maker or drawer has
not sufficient funds in or credit with the bank or depositary for the
payment thereof. It is also provided in said section that in any prosecution of this offense proof of the making, drawing, uttering or delivering of the check, draft or order shall be prima facie evidence of intent to
defraud and knowledge of insuffident funds in or credit with such a bank
01 depositary, provided the maker or drawer shall not have paid the
drawee the amount due thereon within five days after receiving notice
that the draft, check or order has not been paid by the drawee.
The proviso relating to the payment after notice is, in my opinion,
a rule of evidence pertaining to the prosecution of the offense rather
than part of the definition of the substantive offense. In a prosecution
under this section as against the maker or drawer the state could rely
upon the prima facie evidence of intent and knowledge that is created
by the statute when it is shown that the maker or dra~er had received
notice and failed within five days to pay the check, draft or order.
Without the aid of this proviso the state would have to prove the
intent to defraud and knowledge of insufficient funds by evidence other
than the bare issuance of the instrument and the refusal of payment
by the bank or depositary upon which it was drawn and the failure to
pay by the maker after receiving notice.
The purpose of this provision was evidently to relieve the state of the
burden of proving, in the first instance, as a part of its case in chief.
by direct evidence, that the check was issued with the intent to defraud
and with knowledge of insufficient funds on deposit for its payment;
but in lieu thereof evidence of the fact that the maker or drawer did not
pay it within five days after receiving notice of nonpayment might be
introduced from which evidence the statute infers the existence of the
fraudulent intent and knowledge of the lack of funds. The defendant
is left free, however, to overcome this inference by other evidence, and it
might be, if his showing was sufficient in this respect, that the state
would have to resort to other evidence by way of rebuttal to establish
to the satisfaction of the jury the actual intE-nt to defraud and knowledge of insufficient funds.
Also, I do not think under the statute that the state is precluded
from a prosecution even though within the five-day period the maker
or drawer paid the check, draft or order. In such a case the effect of
the payment within the five-day period would be merely to destroy
the prima facie evidence of intent and knowledge that arises under the
statute when payment within said period has not been made and proof of
t:r.e drawing, uttering and nonpayment by the bank or depositary has
been established.
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If the state has at its command other evidence bearing upon the
existence of intent and knowledge sufficient to convince the jury that
such intent and knowledge did in fact exist so that the state would not
bl:: required to rely upon the prima facie evidence mentioned in the
statute, in my opinion, the prosecution could be maintained even though
payment was made within the five-day period. Were it otherwise the
substantive offense would be the making and issuing of the instrument
with intent to defraud and failure to make it good after receiving notice
of nonpayment by the institution upon which it was drawn. A person
would be at liberty to issue a check with intent to defraud, but no offense
would be committed unless he failed to make it good within the five-day
period. The penalty would be inflicted for a failure or inability to pay
after receiving notice of nonpayment rather than for the fraudulent
act of issuing the check. Aside from possible constitutional objection
to such a statute, I do not think a proper interpretation of the act
warrants a construction which would have this effect.

Very truly yours,

L. A. FOOT,
Attorney General.

Candidates - Elections - Withdrawal- NominationsCounty Central Committee-Vacancies.
The county central committee has no power to fill a vacancy caused by the withdrawal of a candidate for the reason
that a candidate cannot withdraw after receiving the nomination, and thus no vacancy exists.
Harry M. Shelver, Esq.,
Chairman, Park County Republican
Central Committee,
Livingston, Montana.

August 28, 1930.

My dear Mr. Shelver:

You have requested my opinion on the following question: Where
a person files on the Republican ticket for the office of county clerk
and recorder and receives the nomination, can he resign or withdraw
and thus create a vacancy among candidates, to be filled by the county
central committee?
This question has never been passed upon by our Supreme Court.
However, the question has been presented to the Supreme Court of Nevada under statutes almost identical with ours in the case of State ex reI.
Donnelley, Chairman, vs. Hamilton, 111 Pac. 1026, and in holding that
a candidate could not resign or withdraw after receiving the nomination
the court said:
"The learned district judge took a humane view of the case,
and was of the opinion that, 'where the party realized that his

