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assessed, and it is all of this property that is subject to levy and sale
for the payment of the taxes due from the owner.
The description has reference to the assessed personal property
as a class as distinguished from personal property that may not have
been assessed.
It is therefore my opinion that the lien for all the personal property taxes due extends to all of the assessed personalty, and this being
a prior lien the county treasurer in the case mentioned by you is authorized to seize all or any part of the property though the same has
been transferred to other parties subsequent to the first Monday in
March, and sell sufficient thereof to discharge all the taxes due on
the whole of the personal property assessed, together with statutory
costs.
Very truly yours,
L. A. FOOT,
Attorney General.

Costs-Prosecuting Witness-Assessment-Misdemeanors
-Preliminary Examination.

Under Section 12330, R.C.M., 1921, when a prosecution
for misdemeanor is had before a justice of the peace, the
prosecuting witness may be assessed with costs if the court
certifies in the minutes that the prosecution was malicious
or without probable cause. Said section does not apply, however, to preliminary hearings, and there is no authority for
the assessment of costs to the prosecuting witness in preliminary hearings.
WaIter R. Knaack, Esq.,
County Attorney,
Shelby, Montana.

February 27, 1930.

My dear Mr. Knaack:
You have requested an opinion on the question of whether in
prosecutions for misdemeanors a justice of the peace may assess the
prosecuting witness the costs in the case where defendant was acquitted
by a jury?
Section 12330, R.C.M. 1921, reads as follows:
"When the defendant is acquitted, either by the court
or by the jury, he must be immediately discharged; and if the
court certify in the minutes that the prosecution was malicious
or without probable cause, it may order the prosecutor to pay
the costs of the action, or to give satisfactory security by a
written undertaking with one or more sureties to pay the
same within thirty days after the trial."

242

OPINIONS OF THE ATTORNEY GENERAL

The above statute is authority for the imposition of costs upon the
prosecuting witness in misdemeanor cases tried in a justice court when
the conditions specified therein exist, and the proper action has been
taken as therein specified. The word, "prosecutor," as used in this section, means the prosecuting witness. (See Opinions of Attorney General,
Volume 6, page 273.)
You have inquired if the costs may be imposed upon the prosecuting
witness if the justice discharges the defendant upon a preliminary
hearing. There is no provision for such action unless preliminary examinations are within the scope of Section 12330, supra.
In the opinion rendered by former Attorney General Poindexter,
above referred to, it was held that under said section the complaining
witness could be assessed with the costs if the defendant was discharged upon the preliminary hearing, and the justice found that the
arrest and charges leading thereto were without probable cause. The
opinion merely assumed the applicability of said section to all criminal
proceedings in a justice court, and did not attempt any explanation
of the conclusion stated. In my judgment the said opinion is in error
insofar as it applies said section to preliminary hearings.
At common law, costs, as such, were unknown. The recovery of
them depended upon the provisions of the statute upon the subject.
If they are not expressly allowed they cannot be recovered. The rule
applies as well to criminal as to civil cases. (State vs. Stone, 40
Mont. 88.)
Section 12330 is a part of the laws relating to the trials of criminal
cases of which the justice courts have jurisdiction to try. It applies
only when the defendant has been "acquitted" by the court or the jury
in such cases. A preliminary hearing is in no sense a trial, and the
discharge of the defendant upon such examination is not an acquittal,
nor is it a bar to the finding of an indictment or the filing of an information for the same offense. It is apparent that the statute is applicable
only to those proceedings where the defendant is on trial in a justice
court for an offense within the jurisdiction of such court to try, so
that the decision of the court or jury, if in favor of the defendant,
amounts to a finding of "not guilty," a final determination of the case,
and a bar to a further prosecution.
The State of Oregon had a similar statute, except that it provided
for the imposition of costs when the defendant was "found not guilty
by the justice or jury." It was held that the statute did not apply in
cases of preliminary hearings. (MacDonald vs. Cruzen, 2 Ore. 259.)
As a preliminary hearing is not such a procedure as is embraced
within the meaning of Section 12330, and as there is no other statute
to which the justice court can point as authorizing the imposition of
costs upon the prosecuting witness in such hearings, it follows that
under the rule hereinabove mentioned, no such costs can be imposed.
To the extent that the opinion hereinbefore mentioned holds that said
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section is applicable to preliminary hearings it is, in my opinion, in
error and is overruled.
Very truly yours,
L. A. FOOT,
Attorney General.

Foreign Corporations-Domestic Corporations-Secretary
of State-Articles of Incorporation .

•

Where a domestic corporation manufactures products for
a foreign corporation and fills the orders of the foreign corporation from the products manufactured in Montana and
kept in store by the domestic corporation for the purpose of
filling the orders of the foreign corporation, both corporations are engaged in doing business in Montana, and the foreign corporation must file a copy of its charter in the office
of the secretary of state.

w.

E. Harmon, Esq.,

February 28, 1930.

Secretary of State,
Helena, Montana.
My dear Mr. Harmon:
You have requested my opinion whether the Old Fashioned Millers,
Incorporated, a Minnesota corporation, which owns the controlling stock
in the Harlem Milling Company, a Montana corporation, is doing business in this State as contemplated by Section 6651, R.C.M. 1921.
In this case the facts are as follows: The Old Fashioned Millers,
Incorporated, buys wheat from the Montana grain dealers at a number
of points in Montana, including the Harlem Milling Company, of which
it owns the controlling stock. Some of this wheat is ground at Harlem
for the company, and some in St. Paul. The wheat flour is sold to the
Montana trade, but none of it is sold by the Harlem Milling Company,
all being sold by and for the account of the Old Fashioned Millers,
Incorporated, of St. Paul.
The fact that the corporation in question owns the controlling interest in the Harlem Milling Company does not have any bearing upon
the question presented as the two are distinct and separate corporations,
and as long as the business done in Montana is carried on by the
Harlem Milling Company in its own name this fact need not be taken
into consideration.
Section 6651, supra, provides in part as follows:
"All foreign corporations or joint stock companies, except
foreign insurance companies, and corporations otherwise provided for, organized under the laws of any state or of the
United States, or of any foreign government, shall before doing

