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conflicting interests,-that of the public using the streets and
that of the railroads and the public using them. Generically
the streets represent the more important interest of the two.
There can be no doubt that they did when these railroads were
laid out, or that the advent of automobiles has given them an
additional claim to consideration. They always are the necessity
of the whole public, which the railroads, vital as they are, hardly
can be called to the same extent. Being places to which the
public is invited, and that it necessarily frequents, the state,
in the care of which this interest is, and from which, ultimately, the railroads derive their right to occupy the land, has a
constitutional right to insist that they shall not be made dangerous to the public, whatever may be the cost to the parties introducing the danger. That is one of the most obvious cases of
the police power; or, to put the same proposition in another
form, the authority of the railroads to project their moving
masses across thoroughfares must be taken to be subject to the
implied limitation that it may be cut down whenever and so
far as the safety of the public requires. It is said that if the
same requirement were made for the other grade crossings of
the road, it would soon be bankrupt. That the states might be
so foolish as to kill a goose that lays golden eggs for them
has no bearing on their constitutional rights. If it reasonably
can be said that safety requires the change, it is for them to
say whether they will insist upon it, and neither prospective
bankruptcy nor engagement in interstate commerce can take
away this fundamental right of the sovereign of the soil.
Denver & R. G. R. Co. vs. Denver, 250 U.S. 241, 246, 63 L. Ed.
958, 962, 39 Sup. Ct. Rep. 450."
Missouri Pac. Ry. Co. vs. Omaha, 235 U.S. 121,
59 Law Ed. 160.
For the foregoing reasons it is the opmlOn of this office that the
county need not condemn a right-of-way across the railroad right-ofway and that Section 6625 does not make such condemnation a condition precedent to the duty imposed therein upon the railroad.
Very truly yours,
L. A. FOOT,
Attorney General.

Trust Companies-Foreign Corporations-Trustees-Ad.
mission.

A foreign trust company organized under the laws of a
foreign state may not be admitted to act as a trustee in
Montana, the banking act excluding such companies.
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E. Harmon, Esq.,
Secretary of State,
Helena, Montana.
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August 9, 1929.

My dear Mr. Harmon:
You have requested my opinion whether a trust company organized
and existing under the laws of Ohio may be admitted to Montana for
the purpose of acting as a trustee in this state.
The legislature, by enacting Chapter 89 of the Session Laws of 1927,
revised and codified the bank laws of Montana and provided therein
that the word "bank" as used in the act should be construed to mean
any corporation which shall have been incorporated to conduct the
business of receiving money on deposit, or transacting a trust or investment business as defined in the act.
It is further provided that it shall be unlawful for any corporation, partnership, firm or individual to engage in or transact a banking
business within this state, except by means of a corporation duly organized for such purpose and that banks are divided into the following
classes: (a) commercial banks; (b) savings banks; (c) trust companies;
(d) investment companies. It is further provided in the act that the
term "trust company" as used therein means any corporation which
is incorporated under the laws of this state for anyone or more of the
purposes set out in the statute, among which is the business of acting
as a trustee.

It therefore appears that the right to act as a trustee insofar as
corporations are concerned is confined to a corporation incorporated
under the laws of Montana, and that it would be unlawful for a foreign
corporation organized under the laws of Ohio or any other state to act
as trustee in this state.
The act on its face apparently contains contradictions in that it
first appears that only a trust company organized under the laws of
Montana may do business in this state, and at other places it refers to
corporations "domestic or foreign" doing a banking business in Montana
as defined by the statute, but upon reading the history of the banking
laws of Montana this ambiguity apparently is explained away. At one
time in Montana foreign corporations could maintain branch banks in
Montana and when the legislature first excluded foreign banks from
doing business in Montana they inserted a proviso in the law that the
act excluding them should not apply to branch banks doing business
in the state at the time of the enactment of the law excluding foreign
banks and the subsequent legislation upon the point omitted this proviso
because evidently there were no branch banks doing business in Montana, but the other parts of the law relating to foreign corporations
were retained in the subsequent legislation and are found in it at the
present time.
It is apparent, however, that when our present law refers to "foreign corporations doing business in this state" that it means branch
banks of foreign corporations which at one time could do business in
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Montana, and which, as stated before, were excepted from the provisions
of the first law which prohibited foreign corporations from doing
a banking. business in Montana.
It is therefore my opinion that under our present statutes a trust
company organized under the laws of Ohio, or any other state, may
not qualify to do business as a trustee in Montana.

Very truly yours,
L. A. FOOT,
Attorney General.

High Schools-High School Board-Powers-Dormitories.
Under the facts stated in the opinion the county high
school board is without power to rent rooms in the dormitory
to private persons not connected with the high school, the
power to rent school buildings for public entertainment being a limitation upon, as well as a grant of power to, the
school board.
Seth F. Bohart, Esq.,
County Attorney,
Bozeman, Montana.

August 9, 1929.

My dear Mr. Bohart:
You have submitted to this office the following statement of facts:
The county high school board of Gallatin county purchased what
was known as the Y. M. C. A. building in Bozeman as a gymnasium and
dormitory. At the time of the purchase certain persons rented rooms
in said building and these persons together with other persons have
since continued to rent the said rooms from the high school board and
to occupy them as sleeping quarters and pay reasonable compensation
therefor to the said high school board. The building at the time of its
purchase contained more rooms than were necessary for the accommodation of students at the county high school and this situation still exists. At no time have these rooms which have been rented to persons
who are not students of the high school been needed for use by the
students and they are therefore surplus rooms. The question has
arisen whether or not it is within the legal powers of the county high
school board to rent these rooms to these persons who are not students
at the high school and who have no connection with it. The high school
board does not hold out these rooms as being generally for rent. The
board does not rent them to transients but only to people who are more
or less permanently situated in Bozeman, such as teachers at the agricultural school and other persons whose occupations make them more
or less permanent residents of Bozeman.
Unquestionably, it would be to the advantage of the high school
if it could rent the surplus rooms as it has been doing and thus acquire

