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ployee to do the same, or else, if done by one of their number, 
make or allow no charge for such services rendered or time 
spent. When a county commissioner is not acting with the board 
and as a member thereof, he acts as an individual, or, if in be­
half of the county, as an agent for the county. Public policy 
condemns employment by the board of their individual members 
as county agents, or agents of the board, as to do so is to mingle 
private interests of the individual commissioner with the per­
formance of his duties in office. There may be presented an 
inducement to so act officially as to create or perpetuate em­
ployment for the individual commissioner, and official duties 
become apportioned as private jobs. When the point is reached 
that a member of a board has a private interest in the perfor­
mance of the board's official business, that moment that in­
dividual is disqualified to, with propriety, act officially." 
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As far as a leasing of the lands in question is concerned this of­
fice has held that lands to which the county had taken tax title cannot 
legally be leased by the board of county commissioners. (Vol. 12, 
Opinions of Attorney General, page 292). 

It is therefore my opinion that a member of the board of county 
commissioners, or members of said board, cannot legally charge per diem 
and expenses for the services in question, but th.at as far as services 
in connection with the sale of said lands are concerned, the board may 
under the authority of Arnold et al. vs. Custer County et al. 83 Mont. 
130, employ someone to do this work. 

Mother's Pension-Residence. 

Very truly yours, 
L.:A. FOOT, 

Attorney General. 

When at the time of the father's death he is a resident 
of another state, the mother is not entitled to a mother's 
pension upon becoming a resident of Montana. 

Denzil R. Young, Esq. 
County Attorney, 

Baker, Montana. 

My dear Mr. Young: 

July 8, 1929. 

You have requested my opmlOn concerning the right of a woman 
to a mother's pension in this state when at the time of her husband's 
death they were residents of another state. 

My opinion is that the father must have been a resident of the state 
of Montana at the time of his death in order to entitle the mother to a 
pension under our law. The purpose of the act is to care for the de­
pendent children of the residents of this state who have been by reason 
of death or other incapacity rendered unable to provide for their children. 

cu1046
Text Box



140 OPINIONS OF THE ATTORNEY GENERAL 

It could hardly have been the intention of the legislature in enact­
ing the act to intend to use taxes levied upon the people of Montana 
to support the dependent children of residents of other states upon the 
sole condition that they become residents of Montana after the death 
of the father occurred. The raising and use of taxes for such a purpose 
would be highly questionable from a constitutional view. It certainly 
could not have been the intention of the legislature that a person might 
contribute his entire usefulness as a citizen to another state during 
his lifetime and then place upon the peopl~ of Montana the burden of 
caring for his dependents if in their discretion they found it advanta­
geous to come to Montana for the purpose of securing the benefits of 
a charitable law which the state of their former residence did not have, 
or if it had such a law, it was found to be less beneficial than Mon­
tana's law. 

Very truly yours, 

L.:A. FOOT, 
Attorney General. 

Poll Tax-County Commissioners-Employment-Special 
Collectors. 

The duty of collecting poll tax is imposed upon the county 
treasurer and the county commissioners have no authority 
to employ or pay a commission for this work to a corporation, 
person or individual for collecting the same from employees 
of a corporation. 

George W. Padbury, Jr., Esq., 
County Attorney, 

Helena, Montana. 

My dear Mr. Padbury: 

July 8, 1929. 

You have requested my opInIOn whether the county commISSIOners 
have authority to allow a commission to a corporation, person or in­
dividual for collecting and receipting for poll tax due from employees 
of the corporation. 

Under the provisions of Section 5 of Article XVI of our Constitu­
tion, and Section 2165 1 R.C.M. supplement the duty of collecting poll 
tax has been imposed upon the county treasurer and it has been held 
by former :Attorney General Rankin that "where the law imposes upon 
a county officer a duty, the board has no authority to employ others 
to perform that duty." (See Opinions of Attorney General, Volume 9, 
page 275, and authorities therein cited.) I am in full accord with this 
opinion. 

Furthermore, many courts have held that contracts providing for 
the collection of public funds on a commission basis are contrary to 
public policy and void. 
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