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In the case of deputies and assistants mentioned in Section 4873, 
their salary is otherwise provided by law, and the same is true of a 
deputy county superintendent, as his salary is fixed by Section 975 R.C.M. 
19?1. at $125.00 per month. Section 4874 as amended, therefore, has no 
application to the salary of a deputy county superintendent. 

The clerk in the office of the county superintendent is neither a 
deputy nor an assistant county superintendent. It is an office provided 
for by Section 975 R.C.M., 1921, and this statute specifically provides 
for the salary of the clerk to be· fixed by the board of county commis
sioners. If a clerk was a deputy or assistant within the meaning of said 
Section 4874, R.C.M., 1921, as amended, the limitation of 80 per cent of 
the principal salary would apply to the salary of the clerk. A clerk being 
a separate and distinct officer from either a deputy or assistant county 
superintendent, his salary, while it is to be fixed by the board of county 
commissioners, is fixed not by virtue of said S'ection 4874 as amended, 
but by virtue of said Section 975, and the 80 per cent limitation found in 
said Section 4874 as amended, has no direct application to the salary 
of the clerk in the office of the county superintendent. 

The board of county commissioners must use its discretion as to 
what would be a reasonable salary to be paid the clerk, taking into 
consideration the kind, character and amount of work that is involved 
in the performance of the duties of the clerk. In view of the fact, how
ever, that the deputy county superintendent's salary is fixed at $125.00 
per month, and as the office of a deputy is by law superior to that of 
a clerk, a deputy being next in authority to his principal the county com
misioners would, no doubt, be justified in taking into consideration the 
limitation fixed by law upon the salary of the deputy in determining the 
maximum amount that the board might allow the clerk. 

It is therefore my opinion that the salary of the deputy county super
intendent is fixed by law at $125.00 per month, and that the salary of the 
clerk in the office of the county superintendent is to be fixed by the 
board of county commissioners at such an amount as it deems reason
able compensation for the duties performed. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

School Districts-Schools-Abandonment. 

Section 970 R. C. M. 1921, as amended by chapter 65, laws 
of 1929, is not retroactive. School districts that have main
tained school by providing for schooling their pupils in an 
~djoining district for two or more years are not subject to 
abandonment under chapter 65, laws of 1929. 
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Miss Jennie Houghton, 
County Superintendent of Schools, 

Boulder, Montana. 

My dear Miss Houghton: 

June 25, 1929. 

You state that you have a number of districts in your county that 
have not actually conducted school for two, three, and even six years. 
These districts have been sending their children to other districts and 
seem to be satisfied to continue doing so. 

The question you have asked with respect to the above facts is 
'whether Section 970 R.C.M., 1921, as amended by Chapter 65, Laws of 
1929, require you to enter an order abandoning said districts and at
t2.ching the territory to other districts; otherwise stated, is Chapter 65 
prospective or retroactive in its operation? 

Section 970 before amendment provided that "he (the county super
intendent of schools) shall have power to declare school districts aban
doned when no school has been held in such district for two consecutive 
years." Chapter 65 changed the language by inserting the word "actu
ally" immediately before the word "have" and by changing "in" to 
"within." It also added the following "and he must declare school dis
tricts abandoned when no school has been actually held within the dis
trict for three consecutive years." 

In construing Section 970, before amendment, this office held a 
district was maintaining school when it transported its pupils to another 
district and made provision for their schooling in such district, and con
sequently was not subject to abandonment under said section. (See 
Volume 11, Opinions of Attorney General, p. 315). That the legislature 
intended to change this ruling by the amendment is clear so that hereafter 
failure to actually conduct school within a district, if continued for two 
years, authorizes the county superintendent to declare the district aban
doned, and after three years compels him to declare it abandoned. 

While the legislature may create, alter and abolish school districts 
at will, it has not heretofore been the legislative policy of this state to 
take out of the hands of the local inhabitants the creation, change or 
consolidation of school districts. (See Sections 1024, 1042, 1033, 1041 
and 1034 R.C.M., 1921). 

If this act was intended to be retroactive school districts which have 
under existing authority of law made provision for schooling their pupils 
in other districts for the pasl two or more years are subject to abandon
ment without regard to their intention to subject it to such order. How
ever, Chapter 65 was not intended to be retroactive for it does not ex
pressly so declare. (Section 3 R.C.M., 1921). There is always a pre
sumption "that statutes are intended to operate prospectively only and 
words ought not to have a retroactive operation unless they are so clear, 
strong and imperative that no other meaning can be annexed to them, 
or unless the intention of the legislature cannot be otherwise satisfied. 
Every reasonable doubt is resolved against a retroactive operation of a 
statute." (25 R.C.L. 787, quoted with approval in the case of State ex 
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reI. Mills vs. Dixon, et"al, 68 Mont. 526, 219 Pac. 637; Sullivan vs. City 
of Butte, 65 Mont. 495-498). 

It is therefore my opinion that school districts which have made 
provision for schooling thdr pupils in other districts for two or more 
years :past are not subject to abandonment unde,r Chapter 65. Failure to 
actually hold school in the district for two or more years, hereafter, will 
subject the district to an order of abandonment. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Highways-Crossings-Approaches-Construction Costs 
-Railroads. 

A railroad company is required to construct at its own 
expense a crossing when a highway is laid out subsequent to 
the construction of the railroad and crosses the same. The 
crossing includes the approaches thereto. 

John S. Nyquist, Esq., 
County Attorney, 

Scobey, Montana. 

My dear Mr. Nyquist: 

June 27, 1929. 

You have requested my OpInIOn upon the question of whether a 
railroad company is required to construct a crossing at its own expense 
when a highway is laid out subsequent to the construction of the rail
road and crosses the same. If so required, you further inquire if a cross
ing includes the approaches thereto., 

This office, in Volume 9, Page 124, Opinions of Attorney General, 
has held that a crossing as used in Section 6625 R.C.M., 1921, which re
quires railroad companies to construct and thereafter maintain in proper 
condition a good and safe crossing, includes the approaches. This opinion 
was written by former Attorney General Rankin. I concur therein. 

Section 6625 above mentioned, reads as follows: 

"At all places in the State of Montana, outside of incor
porated cities and towns where a lawfully established public 
highway now crosses, or shall hereafter cross any railroad, it 
shall be the duty of the railroad company, owning or operating 
such railroad, to construct and thereafter maintain, in proper 
condition, a good and safe crossing." 

I understand your question involves a crossing outside of incor
porated cities and towns, 2nd therefore the above section is applicable. 
Under this section there can be no doubt that the legislature intended 
and has plainly said that under such circumstances the railroad com
pany must cor.struct a crossing, and, as stated above, this, in the opinion 
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