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"If the sheriff to whom a writ of execution or attachment
is delivered neglects or refuses, after being required by the creditor or his attorney, to levy upon or sell any property of the party
charged in the writ which is liable to be levied upon or sold,
he is liable to the creditor for the value of such property."
If the automobile in question is the property of the judgment debtor
and the sheriff refuses to levy upon or sell the same, he is liable under
this statute to the creditor, the creditor having required the sheriff to
levy upon the same. In my opinion it is the purpose of the statute to
permit the sheriff to indemnify himself against the judgment which may
be rendered against him if the property is that of the claimant and to
relieve himself of the liability under this section to the creditor by permitting him to deliver the property to the claimant unless the creditor
gives him indemnity, and as above stated, according to the California
court, he may not require this indemnity until the claim has been presented in the form required by statute.
As will be seen from what has been stated hereinbefore, the question
is a novel one as far as judicial decisions are concerned in this state.
There are certain expressions in the two Montana cases above cited
which might indicate that the owner of the property need not assert his
third party claim prior to maintaining an action for conversion against
the sheriff, but it appears to me that none of the expressions contained
in those opinions are direct expressions upon the subject. The better
reasoning appears to be that the ol1ject of ·the third party claim, to-wit,
the protection of the officer,can only be effected by holding that the
person who makes an assertion of title to property levied upon must
do just what the statute says, to-wit, serve a claim in accordance with
the term!'; of the statute, or the officer will be protected from suit against
him by the claimant for conversion. A holding to the contrary would
render the statute a useless and impotent assemblage of words, without purpose, meaning, force or effect.
While I am of the opinion that the sheriff may not call upon the
judgment creditor for an indemnity bond in the absence of a third party
claim, filed in conformity with the statute, nevertheless, I am of the
opinion that if such an indemnity bond is given that it would be enforceable in case the sheriff is held liable for conversion. It has been held
that such a bond is good as a common law obligation. (Matheson vs. F.
W. Johnson Co., 92 N. W. 1084).
Very truly yours,
L. A. FOOT,
Attorney General.

Cities and Towns Fund.

Disincorporation -

Firemen's Relief

When a town having no firemen's relief association is disincorporated the disability fund of the fire department, when
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there are no outstanding claims against it, should be used as
other funds of the municipality for the liquidation of the indebtedness of the city or town.
George P. Porter, Esq.,
State Auditor and Commissioner of Insurance,
Helena, Montana.

June 21, 1929.

My dear Mr. Porter:
You have submitted the following statement of facts: Lambert was
an incorporated town in Richland county, Montana. The disability fund
of the fire department of said town had in it approximately $400 which
was used to purchase registered warrants of the town. The town has
now been disincorporated. The warrants have been called for payment.
You request an opinion as to whom the county treasurer shall issue
warrants in payrr.ent of these called warrants. I understand there are
no existing claims payable out of the said disability fund.
My understanding is that the fire department of the town of Lambert at no time organized a fireman's relief association as authorized
by law and this understanding is confirmed by the reports made by the
town to the state auditor. The disability fund was therefore kept in the
treasury of the town and administered by a board of trustees of said
fund consisting of the mayor, clerk and attorney of the town, the chief
of the fire department and on~ member of the fire department. (Section
5120 R.C.M. 1921).
The law provides that the disability fund shall consist of moneys
which may be derived from the levy of an annual tax upon the property
within the town, gifts and donations and moneys derived from the state
of Montana as provided for in Section 5127. These moneys are public
moneys belonging to the municipality to be used only for the special
purposes mentioned in the statute; they are a part of the city treasury
and any investments of said fund by the trustees are likewise a part of
the city treasury. (Section 5121).
When the town was disincorporated, it became the duty of the town
treasurer to turn over ali moneys in his hands to the county treasurer
to be applied by him in payment of the indebtedness of the said town.
All other property owned by the town is required to be delivered to the
board of county commissioners to be sold and disposed of for the purpose of paying such indebtedness. (Section 4975). If any indebtedness
rE;mains after the application of the moneys and property to the payments of the debt of the city, the county commissioners must continue
to levy a tax upon the property within the town for the purpose of paying the remainder of said indebtedness. (Section 4974).
These registered warrants of the town which were purchased by the
trustees with the moneys in the disability fund are not money but are
property belonging to the said disability fund. They are therefore not
to be delivered to the county treasurer, but to the county commissioners.
Inasmuch as these warrants are called for payment (I presume in their
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regular order of registration) the county commissioners need not dispose of them, but should present them to the county treasurer for payment.
The moneys derived therefrom should then be deposited with the
county treasurer. If there were any claims to be paid out of said fund
it would be the duty of the county treasurer to keep the moneys so received upon these warrants in the disability fund for the payment of
the claims. I understand, however, that there are no claims payable out
of said fund. The fund, therefore, is available for the liquidation of the
general indebtedness of the town, and the moneys when deposited with
the county treasurer by the board of county commissioners should be
credited to the general fund of the town and made available for the
payment of the outstanding indebtedness of the town.
This opinion is written, as stated above, upon the assumption that
there was no firemen's relief association organized in Lambert, and the
question of how the matter should be handled, if there was such an association, is not covered by this opinion.
Very truly yours,
L. A. FOOT,
Attorney General.

Deputy County Superintendent of Schools aries ..

Clerks - Sal-

The salary of a deputy county superintendent of schools is
fixed by statute at $125.00 per month. The salary of the clerk
in the office of the county superintendent is to be fixed by the
board of county commissioners at such amount as they deem
reasonable comp.ensatior. for the duties performed.
C. E. Baker, Esq.,
County Attorney,
Lewistown, Montana.

June 21, 1929.

My dear Mr. Baker:
You have requested my opinion upon the subject of the salary o~
the deputy county superintendent of schools of Fergus county and of
the clerk in the office of the said superintendent.

Section 975 R.C.M. 1921 reads as follows:
"The county superintendent of counties having fifty or more
teachers in third-class districts is authorized to appoint one
clerk, and the county superintendent of counties having fewer
than fifty teachers in third-class districts may, with the permission of the county commissioners, appoint a clerk at a salary
to be fixed by the board of county commissioners.
"The county commissioners of counties having not fewer
than seventy-five public school teachers in districts of the third-

