
92 OPINIONS OF THE ATTORNEY GENERAL 

Mayors-Cities and Towns-Council-Deputies-Assist. 
an ts-Officers. 

The mayor, with the consent of the council, may appoint 
deputies and assistants if the council has created such offices; 
otherwise not. 

R. N. Hawkins, Esq., 
Assistant State Examiner, 

Helena, Montana. 

My dear Mr. Hawkins: 

June 10, 1927. 

You have requested my opmlon whether under section 5030, R. C. 
M. 1921 the mayor must nominate, and the city council consent to the 
appointment of deputies and assistants in the office of the city 
treasurer. 

This section empowers the mayor "to nominate, and, with the con­
sent of the council, to appoint all non-elective officers of the city or 
town, provided for by the council, except as provided in this title." 

By section 4995 the officers of a city of the first class consist of 
the officers therein named, "and any other officers necessary to carry 
out the provisions of this title." 

By section 4996 the officers of a city of the second and third classes 
are those therein named, "and any other officer necessary to carry out 
the provisions of this title." The officers of a town are prescribed by 
section 4997 and consist of those therein named "and any other officers 
necessary to carry out the provisions of this title." 

It is, therefore, my opinion that if the city council has provided for 
deputies or assistants, that the deputies and assistants are subject to the 
provisions of section 5030 and must be nominated by the mayor and 
secure the consent of the council to their appointment. On the other 
hand, if the city council has not created the offices of deputies or assist­
ants that then they would not be officers within the meaning of sec­
tion 5030. Very truly yours, 

L. A. FOOT, 
Attorney General. 

Refund-Counties-Gasoline-Tax-Licenses. 

A county using gasoline in tractors in repairing or build­
ing roads is entitled to a refund for license taxes paid. 

State Board of Equalization, 
State Capitol Building, 

Helena, Montana. 

r,j;mtlemen: 

June 11, 1927. 

You have requested my opinion whether a county is entitled to a 
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refund for gasoline license taxes paid on gasoline used by the county 
in tractors for the purpose of grading roads. 

The refund law, chapter 17, laws 1927, permits a refund to any 
person using gasoline for the purpose of operating or propelling "trac­
tors used for agricultural purposes other than on the public highways 
or streets of this State, motor boats, airplanes or aircraft, or for clean­
ing or dyeing, or for any commercial use other .than propelling vehicles 
upon any of the public highways or streets of this State." 

The tractors in question were used by the county in grading high­
ways. They were used upon the highways. However, the primary use of 
the gasoline was not for the purpose of operating or propelling the 
tractors over the highways but the tractors were incidentally propelled 
over the highways for the primary purpose of grading the same. Under 
the spirit of chapter 17, if not by its letter, the county should be allowed 
a refund on gasoline used in tractors for the purpose of' grading high­
ways. 

It is therefore my opinion that the county is entitled to a refund of 
the gasoline license tax paid on gasoline used in tractors for the pur­
pose of grading a public highway. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Accidents-Highways--Injuries-Liability-State H ig h­
way Commission. 

There being no positive duty enjoined upon the state 
highway commission to repair defective state highways, no 
liability attaches to them for injury occasioned thereby. 

State Highway Commission, 
State Capitol Building, 

Helena, Montana. 

Gentlemen: 

June 11, 1927. 

You have requested my opinion regarding the responsibility and lia­
bility of the state highway commission to the public for accidents occur­
ring on completed federal aid projects or other state constructed roads 
as a result of injury sustained by reason of roadways, culverts or bridges 
having been impaired by washouts or otherwise. 

Section 1792 of the revised codes gives the state highway commission 
authority to organize and operate a division of maintenance and control 
and by cooperation with the board of county commissioners to maintain 
state highways constructed by the state. I do not find any positive duty 
enjoined upon the state highway commission to remove obstructions, re­
pair bridges or erect barriers or warning signs to protect the public. 
This duty is imposed upon the board of county commissioners of the 
several counties of the state by section 1627, R. C. M. 1921. 
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