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in selling property for delinquent taxes to include city taxes when th.e 
provisions of that bill are complied with. 

The county, after acquiring title to property on sale for delinquent 
taxes, must sell the same as provided by chapter 85, laws of 1927, and 
if upon the sale there is not obtained a sum sufficient to discharge all 
tax obligations the proceeds "shall be prorated between such funds and 
purposes in the proportion that the amount of taxes and assessments ac­
crued against such property for each such fund or purpose bears to the 
aggregate amount of taxes and assessments accrued against such prop­
erty for all such funds and purposes." I do not believe there is any consti­
tutional prohibition against such legislation. 

The county would make the sale and incur practically the same ex­
pense were it not for the city tax. If any additional expense is incurred 
and the county obliged to pay the same it would involve no different 
principle than that arising by reason of section 4893 R. C. M. 1921, 
which requires county officers to render ser.vices to the state, county 
or any subdivision thereof without the payment of any fees. 

This section has been held to exempt irrigation districts from the 
payment of any fees for filing and recording papers in the office of the 
county clerk and recorder. (Crow Creek Irrigation Dist. v. Crittenden, 
71 Mont. 66.) 

It is therefore my opinion that it is within the power of the legisla­
ture to require counties to conduct all sales for delinquent taxes of cities 
and upon the sale of the property by the county after obtaining a tax 
deed to require it to prorate the proceeds to all funds when the amount 
received at the sale is not sufficient to pay all the delinquent taxes, 
penalties and interest. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Highways-Federal Aid-State Highways. 

House bill 241 does not remove state highways in Silver 
Bow county from the control of the highway commission 
nor affect the jurisdiction of said commission over federal 
aid road projects nor prevent the expenditure of federal aid 
moneys thereon. 

State Highway Commission, 
State Capitol Building, 

Helena, Montana. 

Gentlemen: 

May 2, 1927. 

You have requested my opinion on the two following questions: 

"I. Does house bill 241 operate to remove from the control 
of the highway commission state highways within Silver Bow 
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county, thereby preventing the expenditure of federal aid there­
in in future?" 

"2. If the first question must be answered in the affirma­
tive, does this prohibition exist with respect to all state high­
ways in Silver Bow county, or would state highways within the 
corporate limits of the city of Butte be excluded, and the com­
mission still have authority over such highways within the 
city?" 
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House bill 241 is entitled: "An Act Relating to the Office of County 
Surveyor of all Counties Having a Total Registered Vote of Twenty­
three Thousand or Over at the Last General Election, Defining the 
Powers and Duties of County Surveyor, and Abolishing the Office of 
Road Supervisor." 

Section 1 of the act reads in part as follows: 

"The County Surveyor of all counties having a total regis­
tered vote of twenty-three thousand (23,000) or over, at the last 
general election shall h~ve exclusive control, supervision and di­
rection of all highways, bridges and causeways within his 
county." 

There is nothing whatever, either in the title or body of the above 
act to evidence a legislative intent to affect, in any manner, the author­
ity of the said highway commission over state highways or to alter the 
relation existing between the state and the federal government with 
respect to the federal aid highway act. The sole purpose of house bill 
241 was to transfer to the county surveyor a certain portion of the con­
trol over county roads and bridges theretofore exercised by the county 
commissioners of counties of the class of Silver Bow. 

In my opinion the act itself, unaided by any other legislation passed 
by the twentieth legislative assembly of Montana sufficiently indicates 
its purpose as above stated. If, however, we examine the supplemental 
legislation passed by the same session the purpose of house bill 241 is 
still further made apparent. The same session of the legislature passed 
house bill 118 (chapter 18, session laws 1927) in which it divided the 
state into road districts and prescribed the manner in which the moneys 
of the state highway fund should be expended by the state highway com­
mission for the construction of roads. The act contained the following 
language: 

"All moneys of the State Highway Fund shall be used and 
expended by the State Highway Commission in the construction, 
reconstruction, betterment, maintenance, administration and en­
gineering on the said highway system of highways in this State, 
selected and designated under the provisions of the Federal Aid 
Act approved July 11, 1916, and the Federal Highway Act ap­
proved November 9th, 1921, and all amendments thereto." 

Likewise, at the same session a complete new gasoline license tax 
law (house bill 119, chapter 19, session laws 1927) was enacted. This act 
was similar in its general plan to initiative measure 31, the three cent 
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gasoline license tax law adopted by the people at the election of 
November 2, 1926. 

Both the initiative measure and chapter 19, session laws 1927 con­
tained language identical with that above quoted, authorizing the expen­
diture by the state highway commission of moneys collected under the 
act in the administration of the federal aid system of highways in this 
state. 

In the light of the above contemporaneous enactments, and in 
view of the evident purpose of house bill 241, as indicated by its title 
and the body of the act, it is my opinion that said bill does not o'perate 
to remove from the control of the highway commission, state highways 
within Silver Bow county or elsewhere, nor does said act affect in any 
manner whatsoever the jurisdiction of the state highway commission in 
the administration of federal aid projects nor prevent the expenditure 
of federal aid thereon. Very truly yours, 

L. A. FOOT, 
Attorney General. 

Justices of the Peace-Suspended Sentences-Sentences­
Probation. 

A justice of the peace has authority to give a suspended 
sentence under the provisions of section 12078 R. C. M. 1921, 
but the provisions of said section must be complied with, and 
the defendant placed on probation, as provided by law. 
Ira. J. Stagg, Esq., 

County Attorney, 
Anaconda, Montana. 

My dear Mr. Stagg: 

May 3, 1927. 

You have requested my opinion on the following question: Has a 
justice of the peace authority to give a suspended sentence in a mis­
demeanor case, and, if so, must the defendant be placed on probation 
and under the supervision of the state board of prison commissioners? 

Section 12078 R. C. M. 1921 provides as follows: 

"In all prosecutions for crimes or misdemeanors, except as 
hereinafter provided, where the defendant has pleaded or been 
found guilty, or where the court or magistrate has power to 
sentence such defendant to any penal or other institution in this 
State, and it appears that the defendant has never before been 
imprisoned for crime either in this state or elsewhere (but de­
tention in an institution for juvenile delinquents, delinquents 
shall not be considered imprisonment), and where it appears 
to the satisfaction of the court that the character of the de­
fendant and circumstances of the case are such that he is not 
likely again to engage in an offensive course of conduct, and 
where it may appear that the public safety does not demand or 
require that the defendant shall suffer the penalty imposed by 

cu1046
Text Box




