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quest a letter from the secretary of the state highway commission in 
which it is stated: 

"While federal aid is involved in most of our contracts, 
the contract is between the state and the contractor, and the 
federal government is in no sense a party to the contract." 

This being the case, it is my opinion that bonds executed by the 
foreign corporation in question may be accepted by the state on road 
contracts involving federal aid. 

Very truly yours, 

Taxes-Assessment-Mortgagees. 

L. A. FOOT, 
Attorney General. 

Where a taxpayer owns both real and personal property 
the personal property and real property should be assessed 
together. 

A mortgagee who has paid the taxes upon real property 
covered by his mortgage may have the mortgagor's personal 
property assessed separately under the provisions of chapter 
113, laws of 1927. 

R. M. Hattersley, Esq., 
County Attorney, 

Conrad, Montana. 

My dear Mr. Hattersley: 

July 24, 1928. 

You have requested my opinion on the following statement of facts: 

"A was the owner of land upon which B held a real estate 
mortgage. In January, 1927, this land was sold to C under exe
cution and sheriff's certificate issued to C sometime in January, 
1927. C was the owner on the first Monday in March, 1927, of 
a large band of sheep. The county assessor of this county, in 
the exercise of his discretion, assessed the land to C as the 
owner thereof under its sheriff's certificate of sale, but assessed 
the sheep separately under the personal property list. C refused 
to pay the personal property tax, contending that the same 
should be assessed with the land as a lien upon the land, the 
title to which is held under such sheriff's certificate. 

"B, the mortgagor, paid the taxes in order to protect the 
lien under the mortgage, so that there were no delinquent real 
-estate taxes on this property for the year 1927, nor was the per
sonal property belonging to C assessed against this property for 
the year 1927, but the same was assessed separately under the 
personal property list, as stated. 
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"In 1928 the mortgagee, under the provisions of section 
2153 of the Revised Codes of Montana of 1921, as amended by 
chapter 113 of the laws of Montana, 20th legislative session, 
1927, served a written request upon the county assessor of this 
county to have the personal property and real estate of C 
assessed separately. The county assessor in compliance with 
such request assessed the real property to C, the holder of the 
sheriff's certificate of sale, C being now entitled to sheriff's 
deed, and assessed the personal property of C separately under 
the personal property list. 

"The demand was made upon C for the payment of the 
personal property. tax, but C refuses to pay the same, claiming 
that it should be assessed with the real estate, and that under 
the provisions of section 215"3 quoted the mortgagee in this par
ticular instance was not entitled to have the real estate and 
personal property assessed separately as there are no delinquent 
taxes, either real estate or personal, due upon such real estate 
held by C under such sheriff's sale for the year 1927. I might 
add that all of the taxes on the land have been paid and tnat 
there are no delinquent taxes of any kind or character against 
such land. 

"Sometime in May the judge of this district court handed 
down a decree providing for the foreclosure of the mortgage 
owned by B and the sale of the land in question by the sheriff. 
The land is now being advertised for sale and will be sold some
time in July. 

"The question is whether or not the mortgagee, B, under 
the facts stated, was entitled to have the personal property of 
C for the year 1928 assessed separately, or whether under the 
facts stated this personal property should have been assessed 
with the'real estate." 
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While the provisions of section 2238, as amended by chapter 102, 
laws of 1923, under the provisions of which these questions are presented, 
have never been passed upon by our courts, I am inclined to the view 
that the personal property tax on the sheep assessed against C, under 
your first statement of facts, should have been assessed with the land. 

It is true that this statute provides that the assessor may certify 
the tax to the county treasurer as a personal tax when: in his opinion the 
tax is not a lien upon real property, but it is doubtful as to whether the 
legislature by an act of this kind can place this matter in the discretion 
of the county assessor, but in any event the court would no doubt hold 
that the assessor could not abuse this discretion, and therefore if the 
land rightfully stood in the name of C at the time the assessment was 
made the land and the sheep should have been assessed together. 

Your second statement of facts, however, presents a different situ
ation. Section 2153, as amended by chapter 113, laws of 1927, provides 
that the mortgagee can have the personal property assessed separately 
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when the owner has failed to pay the taxes for one or more years and 
does not provide that the taxes on the property itself must be delinquent 
for one or more years. 

Under the facts submitted it appears that C did not pay the taxes 
on the land in question for 1927 but that the same was paid by B, the 
mortgagee, and this being so, it is my opinion that B has the right 
under chapter 113, supra, to protect his mortgage by taking advantage 
of the provisions therein contained, and that the personal property of C 
was rightfully assessed separately for the year 1928. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Absent Voters-Ballots-Fraud. 

If an application is properly made for an absent voter's 
ballot and the clerk finds that the applicant and the person 
signing the registration card are one and the same person the 
ballot must be delivered. 

An absent voter's ballot must be received when properly 
voted and the only recourse of the judges where a voter is 
known to have wilfully violated the provisions of the absent 
voter's act is to file a complaint against the voter. 

Mrs. Alice Crittenden, 
County Clerk, 

Townsend, Montana. 

My dear Mrs. Crittenden: 

July 31, 1928. 

You have requested my opinion on the following questions: 

"1. Mayan elector who is ill at his home within Broad
water county make an application for an absent voter's ballot 
and cast his vote in this manner when in truth and fact the said 
voter has no real intention of being absent from the county on 
election day?" 

"2. When one who is ill does apply for an absent ballot 
and does cast his ballot in this manner, and thereafter up to and 
including the day of election remains in the county, is such a 
ballot legal and should it be counted?" 

In answer to your first question will say that there is no provision 
of the statute authorizing a person who is ill at his home within the 
county to vote an absent voter's ballot; moreover, the application for 
an absent voter's ballot provides that the elector must sign an affi
davit to the effect that he expects to be absent from said county, and 
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