
308 OPINIONS OF THE ATTORNEY GENERAL 

close of the state's biennium shall be turned over to the state 
treasurer and shall revert to the state general fund." 

However, the county is not an individual but a subdivision of the 
state, and it is evident that this section applies only to individuals 
sending in samples under the provisions of sections 904 and 911 of said 
act. It is therefore necessary to refer to the statutes in general in order 
to ascertain what fee, if any, should be charged counties. 

In regard to county officers section 4893 provides: 

"No fees must be charged the state, or any county, or any 
subdivision thereof, or any public officer acting therefor, or in 
habeas corpus proceedings for official services rendered. and all 
such services must be performed without the payment of fees." 

The reason for this provision is obvious as in both instances the 
money is paid by the taxpayers. While there is no statute prohibiting 
a state officer from charging the county a fee it would appear only 
logical that the rule would apply to the state as well as counties, as 
the same principle is involved. 

It is therefore my opinion that no fee should be charged a county 
by the Montana grain inspection laboratory for making tests for state 
or county purposes. 

Very truly yours, 

Clerk of Court-Fees-Judgments. 

L. A. FOOT, 
Attorney General. 

The clerk of court is entitled to charge a fee for each 
judgment when more than one judgment is entered in the 
same case. 

A. J. Lochrie, Esq., 
Superintendent of Banks, 

Helena, Montana. 

My dear Mr. Lochrie: 

May 18, 1928. 

You have submitted to me a letter from Glen M. Cox, deputy clerk 
of court at Shelby, in which he desires to know whether when a second 
judgment has been rendered in the same case by virtue of the reversal 
on appeal and a new trial granted, a separate fee should be charged for 
the second judgment or whether the payment of the fee for entering the 
first judgment is all that is required. 

Under section 4918 R. C. M. 1921 the clerk of the court is authorized 
to make a charge for "the entry of judgment." 

Under section 9403 R. C. M. 1921 et seq. provision has been made 
for the entry of judgment by the clerk. It was for the rendition of this 
service that the fee provided for in section 4918 must be paid. 
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It is my opinion that if more than one judgment is entered in the 
same case a separate fee should be charged for each judgment. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

County Commissioners-Taxes---Compromise. 

County commissioners are without authority to compro­
mise actions to recover taxes paid under protest. 

Denzil R. Young, Esq., 
County Attorney, 

Baker, Montana. 

My dear Mr. Young: 

May 16, 1928. 

You have sent me a copy of the resolution adopted by the board of 
county commissioners relating to the case of The Bank of Baker vs. 
Fallon County and Ollie State Bank vs. Fallon County: and you have 
requested my opinion whether it is legal for the county commissioners 
to compromise the actions in the manner described. 

This office has adhered to the rule that the county commISSIoners 
are without authority to release or compromise the payment of taxes, 
by reason of the provisions of section 39 of article V of the constitution 
of this state. 

See also an interpretation of this constitutional provision by the case 
of Sanderson vs. Bateman, 78 Mont. 235. 

I observe also that the resolution, if I understand it correctly, 
amounts to more than a compromise of the actions pending. It amounts 
to a complete confession of the contention of the bank and if I under­
stand it correctly the county would be compelled to refund moneys 
already paid for the first half and would receive nothing for the last 
half. However this may be, it is mY' opinion that the matter should be 
submitted to the court since the county has everything to gain and 
nothing to lose by the court action. 

As stated before, I think the county commissioners are wholly 
without authority to effect such a compromise because of the constitu­
tional provision above referred to until such time as the court declares 
this tax illegal, if in fact it is illegal. I think it is not the province of 
the county commissioners to substitute its judgment regarding the legal­
ity of the tax for that of the court. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 
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