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courts nor juries, therefore, nor the general public, may be
permitted to conjecture that a portion of such right of way is
no longer needed for the use of the railroad. * * * The whole
of the granted right of way may be presumed to be necessary
for the purposes of the railroad, as against a claim by an
individual of an exclusive right to possession for private
purposes."
And the law laid down in this case has been followed by the
supreme court of this state. (See Stepan et al v. N. P. Ry. Co. 81 Mont.
361, 263 Pac. 425, and authorities therein cited.
However, in regard to the land in question, it is my understanding
that the railroad company has relinquished its right to the land and
given its permission to the taking of the same for state highway
purposes. This would not carry any title or right in the land to an
individual for the reason that the land would revert back to the federal
government, yet in view of the fact that congress has expressly granted
the right-of-way for the construction of highways over public lands,
not reserved for public uses (section 2477, revised statutes of U. S.,
U. S. compiled statutes, section 4919) it is my opinion that since the
railroad company has relinquished its right to said land that the state
can and has acquired good title to the right-of-way in question.
Very truly yours,

L. A. FOOT,
Attorney General.

Taxation-County Commissioners-Sales-Lands.
Lands to which the county has taken tax title cannot
legally be leased by the board of county commissioners either
for a period of one year or for any other period of time.
February 9, 1928.
Edward M. Tucker, Esq.,
County Attorney,
Hamilton, Montana.
My dear Mr. Tucker:
Your letter was received enclosing a copy of your letter to the
county clerk and recorder of Ravalli county relative to the leasing of
lands to which the county has taken tax deed.
It is well settled that boards of county commissioners possess
only such authority to deal with county property as has been conferred
upon them by the law-making body, either expressly or by necessary
implication.

The only authority that has been given to county commissioners
to deal with property to which the county has taken tax title is that
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contained in section 2235 of the code as amended by chapter 85, laws
of 1927. That section requries such land to be sold at public auction
in the manner provided in said act.
I therefore agree with your conclusion that lands to which the
county has taken tax title may not legally be leased by the board of
county commissioners either for a period of one year or for any other
length of time.
Very truly yours,
L. A. FOOT,

Attorney General.

Migratory Livestock-Livestock-Sheep-Grazing-Taxation.
Sheep which are shipped into another than their home
county for winter feeding and are fed in feed pens and also
grazed upon lands leased by their owner are assessable as
migratory stock under section 2069 R. C. M. 1921.
The word "feed" as used in the latter part of section
2069 is distinguishable from the words "pastured, ranged or
grazed" and denotes the furnishing of hay, grain or other
feed that has been severed from the soil.
February 9, 1928.
A. Whitney, Esq.,
County Assessor,
Big Timber, Montana.
My dear Mr. Whitney:
Your letter was received enclosing the OpInIOn of your county
attorney relative to the assessment of a certain band of sheep under
section 2069 of the code. From the county attorney's letter I gather
the following facts:
The sheep were not owned in Sweet Grass county but
were shipped into said county last fall for winter feeding.
They were fed in feed pens on a ranch in said county and
were also grazed on land which their owner had under lease
and which was not enclosed by a sheep-tight fence.
Section 2069, supra, provides in part that all livestock pastured,
ranged, or grazed in another than their home county, shall be assessed
for taxation in the county where such livestock is found at the time
fixed by law for the assessment of property. The latter part of the
section contains the following proviso:
"Provided however, that the tax on all livestock fed in
feeding pens or other enclosures in any county or counties

