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County Commissioners-District J udges-ASlSistants-Appointments-Receiver.s.
The boards of county commissioners have no power or authority under statute to appoint an assistant to aid the district
judge in the examination of accounts and reports of receivers
of defunct banks filed in the court.
Board of County Commissioners,
Fort Benton, Montana.

January 29, 1925.

Gentlemen:
You haw submitted to this office the matter of the request of Judge
Tattan to furnish an assistant to assist the judge in examining the reports of receivers of insolYent banks, which reports· have been filed in
court. The commissioners have granted this request and have authorized the employment of a person at a salary of $150.00 per month. Some
question has been raised as to whether your board has power to do
this and yon wish the advice of this office as to whether the board has
power to employ a person under snch circumstances.
There is no authority of law for the employment of such a person.
Boards of county commissioners like other officers and boards can only
exercise such powers as are given them by law.
However, it has been held that a court has inherent power to employ a stellograp~er to typewrite his opinions and that the county is
liable for such services.
In the case of Rosenthal v. Luzerne County, 12 Pa. Dist. Rep. 738,
the court said:
"This plaintiff founds her claim against the county, not as
a county officer, but ruther because, in the discharge of the
judicial duties of a judge, he, to expedite the affairs of the
court, and have the record of these opinions in convenient and
legible hand, deemed it his duty to employ her."
However, the legislature has by statute made provision for all necessary conveniences in order to expedite the business of a court or judge
and it is not clear in just what way the report of a receiver of a defunct
bank differs from other reports or matters which the law requires the
judge of the court to pass upon.
In the case of Bexar County vs. Davis, 223 S. W. 558, 560, the
court. in discussing the liability for services rendered in expediting the
affairs of a court. said:
"We think. however. that from the very fact that the legislature has required application to the county judge, and imposed
upon him certain duties in determining whether deputies or assistants are needed. it was not intended that he should have
the authority to appoint and pa~' deputies or assistants out of
fees collected by him. If the legislature bad deemed it necessary for the county judge to have deputies or assistants, it
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could haye pro\·ided that the commissioners· court or the district
judge should pass on the question of allowin.::: the appointment
and pay of such deputiei'< or a~sistant~. '1'he incongruity of
haYing a 'deputy coullty judge' or an 'assistant count~' ju<1g'P' was
so apparent that appellee wa~ (lisposed to call them 'clerks' when
he appointed them, ratl1l'r than deputies. It is true that he called
them 'clerks or assistants' in his testimony, but in his sworn
account made to the count~· the~· are called plain 'clerks.' There
is no authority in the law for the appointment of such clerks,
no matter what they might be called. and consequently no part
of the fees collected h~· the judge could lw appropriated to their
pay,"
While this case is not (lirectl~' in point inasmuch as the judge was
authorized b~· statute to make appointments of deputies or clerks where
application wa~ made to him still the position in question here is not
such a position as the court would have inherent power to fill by appointment.
It is, therefore, my opinion that the county commissiollers are
without authorit~' to pro,ide for the employment of such person.

Yery

trul~'

yours.

L. A. FOOT.
Attorney General.

Schools-School Boards-Community Building.
A school board has no authority to authorize the construction of a community building on school grounds.
Miss May Trumper,
Superintendent of Public Instruction,
Helena. Montana.

January 29, 1925.

My dear Miss Trumper:
You have submitted to this office the question whether a public
building for community purposes may he located upon public school
grounds and if so to whom does the building belong" and who has control
of its use?
The statutes of this state relating to school sites, so far as applicable, are as follows:
Section 101;). R. C. :\1. 1$.)21. as anH'lHled by chapter 122. la \YS of ] D:.!::'
provides:
"E,ery school board
be its duty: * * *

*

shall have power and it shall

"8. To purchase. acquire, sell and dispose of plots or pal'·
cels of land to be used as sites for school houses, ~chool dormitories and other school buildings, and for other purposes in
connection with the schools in the district; * * * provided

