80

OPINIONS OF THE ATTORNEY GENERAL

"Cnder seetion 4!l!l5. R C. l\L. 1921. the officers of a citr (If till'
first clas". among others. consist of a treasurer eleeted h~' the p\pdol'S
of the dtr and a elerk a1lI1Ointed hy the maror with the addce and
consent of the coundl. This is also true of cities of the "P('OIl(\ ami
third class. (Se<'iioll 499(;. R. C. 1\1., 1!l21.)
Section 5000 authorizl's tllP council to consolidate any offices, the
aPIJointment to whidl i" lluH]e hr the nU1~'or. with the advice and consent of the eouneil. alH] seetion 499!l authorizes the council to abolish
any office. the appointment to whieh i" made by the mayor, with the
aC]'l'ice and eon sent of the council.
Consequentl~'. it follows that the city and town eouncils may remm'e
the clerk aIHI requil't' thp treasurer to perform the duties theretofore
required of the !'iNk. However. in view of the plain vrovisions of seetion
5022 the treasurpl' ma~' not receive an~' comJlensation therefor other than
that fixed by ordinance. which amoullt lllay not exceed the maximum
amount named in that seetion.
Yer~' trulr yours,

L. A. FOOT.
Attorney General.

Taxation-Counties-New Counties-Indebtedness-Adjustment.
Xew counties are entitle(l, after tIll' effective date of their
creation, to collect for their use and benefit the second instaH-·
ment of taxes levied 1)l'ior to their creation.
In adjusting the indebterlness between an old and new county uncollected taxps are not to be taken into consirleration as a
credit or liability of either county.
E. K. Cheadle, Jr., Esq.,
Attorney at Law.
Lewistown, Montana.

Janllary 17. 1925.

:\Iy dear :\11'. Cheadle:

You have requested ill)' 0Vllllon whether Fergus county 01' Petroleum
county is entitled to collt'ct the second installment of taxes on property
in Petroleum ('ounty: also ,yhether the amount so collected is to he
taken into consideration in the adjustment of the debts of the two
counties.
Section 4398, R. C. 1\1., 1921, proyides that delinquent taxes due to the
old eount~' against propert)' situated in the new county shall be trail",
cribed in and ('ollected by the new county.
Section 4400 IH'oyides that all ads and steps theretofore taken l>~'
the officers of the ol<l l'OUllt~· llrior to the creation of the new county
shall be deeml'<l and taken as hUYing been performed h~' the officers of
the new county for the benefit of the new county. -"'hile it is true
that the second installment of taxes was not "delinqupnt" at the time
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of the creation of Petroleum county I am satisfied that umler the decision in the case of County of Hill vs. County of Liberty, 62 Mont. 15;
203 Pac. 500, the new county is entitled to the benefit of all taxes
whether delinquent or otherwise, which are collected within its territorial limits after its creation.
Regarding your second inquiry I find nothing whatever in tl;le law
(section 4398) which indicates that taxes to be thereafter collected are
to be taken into consideratioIl in the adjustment of the debts of the
two counties.
You are therefore advised that in my opinion Petroleum count~· is
entitled to collect the second installment of unpaid taxes upon property
within its territorial limits and that the same are not to be taken into
consideration in adjusting the debts of the two counties.
Yery truly yours,
L. A. IWOT,
Attorney General.

License Taxes-Taxation-Liens-Ownership.
A license tax may be made a lien upon all property used
in the business belonging to the person subject to the tax.
A license tax may be a lien upon property regardless of
ownership when the owner has contracted with reference to his
property after the passage of the act.
State Board of Equalization.
Helena, Montana,

January 19, 1925.

Gentlemen:
You have requested my opinion whether a license tax may be made
a Een upon all property, both real and personal, used in the business
or occupation subject to the tax, whether the taxpa~'er is the owner of
such property or not.
There is no doubt that the legislature has authority to make a
license tax a lien upon the property of the person subject to the tax.
McMillen vs. Anderson, 24 L. Ed. 335;
Blackrock Copper Mining Co. vs. Tingey, 98 Pac. 180; 17
R. C. L. p. 557; Section 70 under Licenses.
The more difficult question is whether such a lien may be imposed
upon all the property used in the business, whether owned by the person
subject to the tax or not.
In State ys. Frame. 39 Ohio St. 399. the court in speaking of such
a tax, on page 416, said:

"We think, howeye\". that to subject the freehold to the payment of these assessments when made against a tenant for carrying on the business upon premises leased .prior to the passage
of the statute. would be an unwarrantable interference with

