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Subdivision 64 of section 5039 was drawn in conformity with section 
6 of article XIII of our constitution. This constitutional provision ex
pressly authorizes the use of revenues derived from the water supply for 
the payment of a debt ('rea ted by procuring the water supply. 

Under this provision, and when so incurred, the revenue from water 
rental must be applied to the payment of the debt. 

The supreme court of Montana in the case of Carlson Y. City of 
Helena, 39 Mont. 82, 107, 108, held that section 5283 referred to by you 
is simply a provision additional to that provided for by the constitution 
for the payment of an indebtedness for acquiring a water supply where 
acquired by reason of the extension provided for by section 6, article XIII. 

It is, therefore, my opinion that the two sections referred to by you 
are not in conflict but that payment under one or the other would depend 
on the facts of the particular case. If the water supply has been in
stalled without the necessity of resorting to the method provided by 
section 6, article XIII, of extending the debt limit, then I see no objection 
to the payment of the bonds as provided for by section 5283. 

Yery truly yours. 

L. A. FOOT, 
Attorney General. 

Statute of Limitations-County Warrants-Warrants-In
debtedness. 

Indebtedness represented by county warrants may not be 
charged off after the lapse of eight years from the date upon 
which they have been called for payment. 

L. Q. Skelton, Esq., December 30, 1924. 
State Examiner, 

Helena, Montana. 

My dear Mr. Skelton: 

You have submitted for un opinion thereon the following question: 

"Where warrants have been registered and the treasurer 
has made a call to redeem same, and some of the holders have 
failed to present same for payment can such warrants be charged 
off after a period of eight years?" 

Section 4753, R. C. M. 1921, provides for the registration of warrants 
in the event that there are not sufficient funds to pay the same upon 
presentation. 

The next section provides for the calling of warrants upon giving 
the requisite notice. 

Section 4758 then prm'ides: 

"If such warrants be not l'e-presented for payment within 
sixty days from the time of the notice hereinbefore provided 
for is given, the fund set aside for the payment of the same 
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must be by the treasurer applied to the payment of unpaid war
rants next in order of registry. The board of county commis
sioners may, on application and presentation of warrants prop
erly indorsed. which haye been adYertised, pass an ordt'r dire('t
ing the treasurer to pay them ont of any money in the treasury 
not otherwise appropriated." 

The supreme ('onrt of this state in the case of Greeley Y. Cascade 
County, 22 }Iollt. 580. ;"iSS. held that an a(,tion cannot he maintained 
against a county on a ('ount~· 'Yarrant. hut that the hol(ler has a remedy 
in mandamus. 

Section 4450 proyides that no execution upon a judgment against 
the count~· or any county officer can be issued when the judgment is 
to be paid by the county. 

In the state of }lississippi there is a statute similar to onrs pro
hibiting the i><suance of execution against the county and in that state 
it has been held that because of that fact the statnte of limitations does 
not run against a ('ounty ,yarrant. 

Ta~'lor Y. Chkkn;;aw Couuty, 12 So. 210; 
Klein Y. Smith County, 54 lUi,.:,.:. 25-1; 
Carroll Y. Tishaming'o Count~·, 28 ~1iss. :m. 

In some states it has been held that the statute of limitations runs 
against ;;uch claims the same as against other instruments for the pay
ment of money, 

In 25 eye. 1037 it is said : 

"A county warrant, to which the spa I of the county is at
'tached, is a specialty, alHl goYel'lled b~' the statute applicable 
to sealed instruments generally, COUllt~· warrant" not under seal 
are governed a" to the period of limitations by the statute gov
erning other instruments for the payment of mone~·. in the absence 
of legislation eXl)rpssl~' proyiding a different limitation." 

In 15 C .. J. 609 it is said: 

"The period of limitation for bringing suit on county war
rants depends of course on statutory proYisions. If there are no 
Rtatutes especially relating to warrants, the period of limitation 
will be that goYerning actions on written contracts generally, or 
actions on sealed instrument". in jurisdictions where a seal on the 
warrant is required. In some jurisdktiom;. howeyer, there are 
special proYisions relating to count~· warrantR. There is some di
versity of holding. even in the same jurisdictions, in respect to the 
time when the statute of limitations begins to run against the 
right to bring an action on a ('ount~· warrant. In one state it 
has been held that the statutp commt'nces to run from the time 
of issuance and deliYery of the warrant. In others it is held 
that the statute cloes not begin to run from the (late of issuance 
or of refusal of payment, but only from the time when the 
money for payment is collected. If the warrant is payable out of 
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a particular fund, the county cannot avail itself of the statute of 
limitations without first showing that it had provided such fund: 
and where a statute creates a special limitation by providing for 
publication of notice that certain outstanding warrants must be 
presented for payment within a certain time or they will be can
celled, the limitation does not begin to run until the publication 
has been made. It has been held in one state that no statute of 
limitation operates against the right to bring mandamus because 
the party entitled to payment cannot coerce satisfaction by suing 
out execution." 
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Whate,'er the rule may be as to whether such daims are barred by 
the statute of limitations, the obligations represented hy the warrants 
must be treated as yalid obligations until the plea of the bar of the 
statute has been suceessfully interposed in an appropriate court action. 

There may exist some disability on the part of the holder of the 
warrants that would preyent the running of the statute, such, for in
stance, as insanity on the part of the holder. (Sec. 9049, R. C. 1\1. 1921.) 

It is, therefore, my opinion that warrants not presented for payment 
within eight years after they haye been called for payment may not be 
charged off, but must be treated as valid obligations until the bar of the 
statute has been successfully interposed in an appl"Opriate court action. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Cities and Towns-Disincorporation-Population-State Ex
aminer Census. 

Sections 4961 and 4974, R. C. M. 1921, are mandatory and 
not directory. 

The state examiner mnst examine the books of incorporated 
cities and towns regardless of the population thereof. 

L. Q. Skelton, Esq., 
State Examiner, 

Helena, Montana. 

My dear Mr. Skelton: 

December 30. 1924. 

You have requested m~- opllllOn whether sections 4961 and 4974, 
R. C. M. 1921, are mandatory. 

It is my opinion that both of these sections are mandatory and that 
this is made manifest by the use of the word "must" in each section. 

Of course, as to section 4974 the duty to disincorporate does not 
exist until the census shows that the population is less than 300 in
habitants. This census, as stated in the statute, may be that of the 
United States, the State of Montana, or of the city or town itself, taken 
pursuant to subdivision 77 of section 5039, R. C. M. 1921. 
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