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The words "not to exceed" clparly indicate a legislative intent that
the 12V:!c specified shall be the maximum and not the minimum churge.
rnder the ?;E'neral duties of boards of (·ount~· commissioners. as outlined in subdiYisions 12 and 18 of section 44G5. Hev. Codes 1921. and
said ehaptpr SO. law,; of In2>:' making- the members of the "lawful approving boanr' liable for any claim ther may allow in excess of tIl!'
12V:! cents per mile, it is my opinion that it is the duty of boards of
count~- eommissioners to pass upon the reasonableness of bills presented
'against the county for traYE'ling expenses of public officials coming within
the said {'hapter ~(I. laws of H)2~. and to fix the allowanee for traveling
expenses in their dis<'l'etion and at not to exceed the fig-nre fixed by the
above statute.
Yer~'

truly yours,
L. A. FOOT.
Attorney General.

Fish and Game-Game Fish-Smoked Fish-Possession.
Section :3694 R. C. 1\1. 1921. as amended b;" ehapter 77. laws
of 1923, prohibits the possession b;' one person at anyone time
of more than twent;" pounds net 'weight and one additional fish
of any and all kinds of game fish.
C. A. Jakways, Esq ..
State Game ·Warden.
Helena, Montana.

December G. 1924.

My dear lUI'. Jakways:
Your letter was receiYed requesting my oplIllOn upon the question
whether under section 3694, R. C. M. 1921, as amended by chapter 77.
laws of 192:~. the possession h~' one person of more than twent~" poull(ls
of game fish at a g-iven time is an offense. You state that a certain
person seeks to justify his possession of more than twenty fish on the
ground that the fish wer~ smoked.
The statute reads as follows:

"It shall be unlawful for any person to be in the possession
of more than forty ( 40) fish in the aggregate or more than
twenty (20) pounds net weight and one (1) additional fish of
any and all ldnds of game fish at any time."
This language is plain. It prohibits the possession b~- any person
of more than a designated number and weight of fish of any kind of
game fish at allY timC'. That a game fish is still a game fish nftE'r Iwing
smoked appears to me to admit of no argument. A fish that has heen
caught, killed and lliaced in a hasket is still a game fish and no change
in its essentinl nature in that respect results from the process of smoking.
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I have made a careful search for cases involving an identical statute
and presenting a similar state of facts but have been unable to find
any. However, the general principles involved in legislation of this
character have been too well settled by the courts to admit of argument.,
In the Kentucky case of Xicoulin vs. O'Brien, 189 S. W. 724, the
court announced the rule as follows:
"It is within the police power of the legislature subject to
constitutional restrictions to enact snch general or special game
la ws as may be reasonably necessary for the protection and regulation of the public's right in its fish and game even to the extent of restricting the use of, or right of property in the game
after it has been tal{en or killed. (Geer vs. Ky. 161 F. S. 529;
Wharton vs. Wise, 153 U. S. 155 and other cases)."

In State vs. Peabody (Me.), 69 Atl. 273, the Court held:
"~'he legislature is possessed with full power to coutrol fisheries in this state hy appropriate enactments designed to secure
the benefit of this public right in property to all its inhabitants."

In ex Parte

Crosb~',

149 Pac. 989. the HupreulP Court of

],\pY/l(la

Hai,!:

"The state haR inherent power to enact laws to protect fish
within ib; territory and may impose Rueh conditions and limitations on the taking thereof as it sees fit."
In Monroe vs. 'Yithyeombe, 165 Pu,,, 227. the Hupreme Court of
Oregon held that:
"In the exercise of poliee power and for the welfare of all
citizens the state can regulate, or even prohihit the catching of
fish."
In Hazen vs. Perkins (Vt.), 105 Atl. 249, the Court held:
"The general assembly in the exercise of the police power
adopt such measures within constitutional limits IlS it deems
necessary for the preservation of such public propert~· and the
common rights therein."
ma~'

In Ex Parte Marincovich, 192 Pac. 156, the California Court held:
"Within the limitations of the Constitution against discrimination, the legislature. for the protection of fish. ma~' pass sueh
laws as it deems wise."
See also the general discussion of this matter and authorities cited
in 26 C. J., 626 and 627.
Authorities similar to the above might be multiplied indefinitely
all involve the underl~'ing principle that the legislature has full
power and authority to impose an~' restriction not unconstitutional which
it sees fit upon the taking possession or use of game fish. The Montana
statute was clearly enacted for that purpose.
~'hey
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It is just as necessary to prohibit a person from possessing an excessive amount of game fish as it is to prohibit catching them in the
first instance. The restriction is a reasonable one and in m~- jlHlglllent
is amply supported by authorities, as well as being open to no possihle
misconstruction as to its meaning.
Ypn- truly yours,
L. A. FOOT,
Attorney GeIlPral.

Taxes-Taxpayer-Payment--Protest--Recovery.
Section 2269 R. C. M. 1921 is not affected by chapter 96 of
session laws of 1923.
A taxpayer, to avail himself of the semi-annual taxpaying
plan provided by chapter 96, laws of 1923, must pay unconditionally one-half of his taxes, which he deems lawful, on or before November 30th of each year.
A taxpayer, to proceed under section 2269 R. C. M. 1921,
must pay under protest such part of his total tax as he deems
unlawful, on or before November 30th of-each year and within
sixty days from such date begin an action to recover the same.
Norman M. Moody, Esq.,
Clerk and Recorder,
Roundup, Montana.

December 11. 1924.

My dear Mr. Moody:
You have requested an opinion of this office upon the question
whether a taxpayer may pa~- half of his taxes under protest in Nm-ember
and the other half under protest the following May, and, if so, when
must he bring action to recover the taxes paid?
Section 2269, R. C. M. 1921, provides that in all cases of lev~- of
taxes whieh are dl'emed unlawful the party taxed ma~- pay under protest such tax, or any part thereof deemed unlawful, and may then bring
an action to recover the tax, "provided. that any action institutl'd to
recover any tax paid under protest shall he commenced within sixty days
after the thirtieth day of November of the ;vear in which such tax was
paid."
By section 1 of ehapter 96, laws of 1923, the legislature provided
that all taxes shall be pa~-ahle as follows:
"One-half of the amount of such taxes shall be payable on
or before 6 o'clocl, p. m. on the 30th day of ;\"ovember of each
year and one-half on or hefore 6 o'clock p. m. on the 31st day
of May of each year."
The purpose of this act, as indicated by its title, was "to fix the
time and method of collecting taxes and interest thereon."
It makes
no reference whatever to section 2269, supra, and there is no evidl'llce
in the body of the act that would indicate a legislatiYe intent to deal with
the subject of payment of taxes under protest.

