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section 1229 that specificallJ' authorized the investment of such funds 
prior to it:;; amen(lment and hy the further dause apIlearing in section 
1229 to the effeet that the mone~' shall he used for the payment of bonds 
and intere~t eoupons and for no other purpose whatever. 

My conclusion, therefore is that chapter ·153 hy implication repeals 
the provisions of section 1230 purportiD:g to authorize the trustees to' di­
rect the county treasurer to inve~t such sinldng funds. 

Yery truly yours. 
L. A. FOOT, 

Attorney General. 

Mayor-Tie Vote-Council-Cities and Towns-Vacancies. 

The council selects the mayor in case of a tie vote and in case 
the council deadlocks the mayor casts the deciding vote in his 
capacity as a holdover. 

J. L. Angstman, Esq., April 10, 1926. 
Attorney at law, 

Harlem, Montana. 

My deal' MI'. Angstman: 

Your letter regarding the contest for ma~'or was received. 

My conclusions are as follows: 

The newly elected officers do not assume the duties of their offices 
until the first Monday of Ma~'. (Sections 5006, 5014 R. C. M. 1921.) 

Under section 5012 the ma~'or in case of a tie vote is chosen by the 
coundl at its firAt "regular meeting following the Monday next after the 
election. If this regular meeting comes on or after the first Monday 
in May then I think Ullquestionably the new council decides who is mayor. 
If this regular meeting is before the first Monday of May then I think 
the old council has this authority. I find no statute on the subjeet of 
when the regular meetings shall be held: I assume they are regulated 
b~' ordinance. 

You also desire my opinion whether in case of a tie vote by the 
coullcil the present mayor may cast the deciding vote. I think dearly if 
the regular meeting referred to in section 5012 is held before the first 
Monday in May he may do so-this h~' virtue of section 5031 R. C. 1\1. 
1921, as interpreted in State ex reI Young. vs. Yates, 19 Mont. 239. 

If the regular meeting is held on or after the first Monday in ~Iay 
the question is fraught with more difficulty. Section 5003 prod des that 
the mayor shall hold office for two years "and until the qualification 
of his successor." 

On the othel' hand. section 5013 requires the successor to qualify 
and "enter upon his duties at the time fixed h~' law.'· This is. by section 
5014, made the first Monday of May. If he doe:;; not do so. then, under 
section 5013, the "office becomes vacant." However, section 5013 has 
reference onl~' to a situation where one has been "either elected or ap­
pointed to office'· and cannot be held applicable to a situation where a 

cu1046
Text Box



286 OPINIONS OF THE ATTORNEY GENERAL 

tie vote ('xists. Henee. it is r('asonahle to conelud(' that the phra>,{' in 
seetion 5008, "and until the qualification of his su('('('ssor." had referen("(' 
to a situation where a tie vote resulted and a ma~'(Ir was (·hospn hy tlH' 
method prescribed in >,pdion 5012 . 

• It eould be g-iven no meaning- in case a mayor wa;; pled('(l or ap' 
point~'d and failed to (jualif~' in the face of section 5013 to tlw pffpet that 
Ululer those circumstanC'('s a vacanc~' in the offiee exists, for if a va­
cancy exists in the offiee it cannot at the "ame time be oct"upit'd h~' a 
legal incumbent. (~tatp ('x reI Bennetts vs. Duncan. -l7 ~Iont. -H7, 458.) 

Hent"(,. coneluding as ~ (10 that section 5018 has no effect in prodrling 
for a vacancy in the case of a tie vote, I am of the opinion tha t 11lHlPr 
section 5008 the outgoing mayor holds over until the mayor dlO;;pn unrl!'r 
the provisions of section 5012 qualifies. It necessarily follow,; that 
under section 5031 he ma~' decide the tie vote in question. 

This conclusion is fortified by thp fad that under spetion •• 01 ~ it i;; 
contemplated that thel'P i,.; ,.;till a mayor aftpr the regular mepting th('rein 
referr!'d to for it providp,.;. in ,.;uilstance, that under cprtain {'OlHlitions 
therpin named he must ('all a special meeting. 

If the offie(' werp at that time YllC'ant, and was so intplHl!'(1 to be 
by the legislature, it i,.; 1ll11wli('vahle that the leg-islature wou1<1 have im­
posed the dut~· upon the mayor to ('all a svecial elp\'tion aft!'\" he had 
been relegated to private life. 

Yery truly yourI' 

L. A. FOOT. 

Attonlf'Y (;pnl'l'al. 

Justice Courts-Meals-Expenses--Juries-Trials, 

The eXIJense of meals for the jury during the trial of a 
criminal case in a justice court is a proper charge against the 
county. 

Thomas L. Harvpy, ES(l .. 

Count~· Clprk lIlHl ]{pt"onlpl' . 
. Jordan, :'II(lntana. 

~I~' dear :'Ill'. Harvey: 

April Hl. 1!l~(). 

You ha \"e reqllPsted my opinion on the following question: 

"Is the eXllen:-;p of the jury for nH'als during the trial of a 
eriminal case in a ju:-;tiCl' eoul·t after the case has been sub­
mitted to the jury a legal charge against the county,!"' 

There i,.; no specific statute authorizing the payment of eXlll'Il";f':-; for 
meals furnished the jury in jn:-:tice conrt trials. Howeyer, ;;(,(·tion 12819 
R. (. :'II. 1921. IH'Oyi(}('s that "after the jury are sworn, the~' lIlust sit 
togpther and hea r the llroofs aIHI allegations of the parties, whi<-h must 
be deliwrpd in publie. amI in the presence of the defendant. Thf' jury 
mu,.;t not separatp durill.~ the trial exeept b~' eOllsent of the partip:-:." 
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