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'l'he rule of the school board in this case does not permit the pupil
to attend any other grade during the school year and in this respect is
clearly in cOllflid with the provisions of section 7 of article XI of the
constitution, which proyides:
"The public free schools of the state shall be open to all
children and youth bptween the ages of six and twenty-one years."
A sehool board may not adopt a rule which
a pupil between the ages of six and twenty-one
doing work in some grade, though not capable
particular grade. He cannot be excluded from
be excluded from the particular grade.

excludes from the school
years who is capable of
of doing the work in a
the school but can only

It is, therefore, my opinion toat the foregoing rule is in conflict with
the provisions of the constitution in that it does not provide that the
pupil shall be permitted to attend some lower grade adapted to his ability
and accomplishments.
Yery truly yours,
L. A. FOOT,
Attorney General.

County
--:-Highways.

Commissioner~Mileage-Exp~nses-Compensation

County commissioners are entitled to per diem and expenses
in removing (langers or obstructions on highways because the law
compels them to discharge this (luty .
P. R. Heily, Esq.,
County Attorney,
Columbus, Montana.

March 23, 1926.

My dear Mr. Heily:
You have submitted for my opinion the following questions:
"1. Stillwater county has no road supervisors, in the discretion of the board none being warranted. Xow, assuming the
board of commissioners are notified that some part of the public
highway is in a dangerous condition which might lead to serious
damage or accident to the traveling public and resultant liability
011 tIw part of the members of the board.
If in such case the
board or one of its members under direction of the board makes
an inspection of the damaged point for the purpose of determining
the necessary repair and to guard against possible damage liability. is per diem and expense of such inspection a proper charge
against the county?

"2. Under section 8. chapter 128, session laws of 1925, the
board ·may. in its discretion, cause to be done whatever may be
necessary for the best interests of the roads and road districts
of its several ·.counties.' Should the board in its discretion determille that the best interests of the roads or road districts or
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the road system require that the board or one of it:-; member:-;
under order and direetion of the hoard inspect ,;ome part or all
of the roads of the county and by its action cause such inspection
to be made, would pel' diem and expenses be a propel' charge .(.
In the recent case of Becker ys. Chapple, 72. Mont. 199, the supreme
determined that county eommissioners may be personally liable
for failure to diseharge their duties with respect to the hi~hways resulting in injuries to anyOlw usirig the highways. In 11 speciall~' concurringopinion by Mr. Jnstice Holloway, he sai(l:
(~ourt

"·Whether the eommissioners who diseharge this duty are entitled to specific eompensation therefor is a qnestion which cannot arise in this action."
The particular statute before the C011rt in that case was section 1625,
It. C. M. 1921. The court in discussing thi:-; statute said:
"Inasmuch as the amended aet referred to aboye. which is
now section 1627, reyised ('odes of IH21, plaees a positive legal
duty upon the board of commissioners to remove defects and obstructions in the hig-hway. after notiee. an~' memher thereof who
neglects to perform that dut~' hecolllPs liahle under seetion -1520.
reYised codes of 1921."
In that case it appeared that the commissioners had notice of the
defective condition of the highway and that it thereupon became their
duty to remedy the defeet.
In an opinion rendered by this offkt' to
this statement:

~Ir.

Frank ,,'oody appears

"As seetions 1-1:n and kk!}(j. in exvress terms impose upon
and require the ehairman of the bonrd of eount~· commissioners
to perform certain definite and specifie duties in connection with
insanity inquisitions and as a member of the jury eommission.
it is hardly reasonable t(l believe that the leg-islature intended
that he should not reeeive any compensation whatever for ;;uch
services. Reetion -11)07 vroyides that all eiaim:-; ag-ainst the county
presented by memhers of the board for per diem or mileage 'or
other services 1'el1(1ere(1 by them.' shall he Yerified. ete.. and
seems to recognize the fact that statuton' proYisions ma~' specially require one or more members of the hoard to perform dutie:-;
not in an~' manner eonnected with sp;;:-;ions of the hoard for
which they are entitled to mileage and per diem under section
-14G-1, and thnt for performing sueh duties they :-;hall reeeiw ('ompensation. It is, therefore. reasonable to belieye that the legislature intended, when imposing thesE' sVE'eific duties on the chairman of the board, that he should reeeiYe ('ompensation for performing the same, and that sueh eompem;ation should be at the
same rate as he reeeiYes for attending- "e:-;siOll:-; of the hoard, Yiz.,
$8.00 per day and mileagE' at the rate of 10 eE'llts vel' mile."
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Hence, in those cases where the county commissioners have actual
notice of a defect. or obstruction in the highway, it becomes their duty
to remoye the same and that in so doing they are entitled to per diem
and expenses. This does not mean, however, that" they may inspect
highways before having notice of a defect or obstruction.
It is my opinion, therefore, that the answer to your first question
must be in the affirmatiw.
Your second question, I believe, is answered by the opinions rendered
Mr. 'Woody, and that per diem and expenses may not be allowed under
the circumstances therein stated.
Very truly yours,
L. A. FOOT,
Attorn~y General.

Aliens-Land-Laborers-Contracts.
Any contract which gives an alien the right to use, possess
or occupy agricultural land is illegal, but an alien may be hired
as a farm laborer for wages.
Dwight X Mason, FJsq.,
County Attorney,
Missoula, Montana.

Ma \"('h 30, 1926.

My dear Mr. Mason:
You havp rpquested my op1111on whether subdivision k of section 1
of chapter 58, session laws of 1923, being the alien land act, prohibits
a land owner from either employing an alien Chinese or Japanese, or
entering into any crop agreement with him, and whether it prohibits
such alien from going upon agricultural land at all for any purpose
whatsoever.
Section 2 of chapter 58 of the laws of 1923 provides as follows:
"An alien shall not own land or take or hold title thereto. No
person shall take or hold land or title to land for an alien. Land
now held by or for aliens in yiolation of the constitution of the
state is forfeited to and declared to be the property of the state.
Land hereafter conveyed to or for the use of aliens in violation
of the constitution or of this act shall thereby be forfeited to
and become the property of the state. Nothing herein contained
shall be construed to destroy or limit existing or vested rights
of any person at the time of the passage of this act."
Suhdivision d, section 1 of said chapter defines the word "own" lis
follow>: :
"To 'own' means to have the legal or equitable title to or the
right to any benefit of."
Suhdiyision k of section 1 of said chapter further provides:
"To 'own' also means to have or hold any contract or agreement with the owner or possessor of land whereby the holder of
such contract or agreement is required or permitted to possess,
use or occupy such land."

