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Formaldehyde Gre.en-Merchants.

Poisons - Pharmacists - Grocers - Paris

A grocer may sell formaldehyde, paris green and other poisons without being a registered pharmacist.
O. J. Armstrong, Esq..
Januarr 4. 1926.
Secretarr, Retail Merchants Association of Montana,
Kalispell, Montana.
My dear Mr. Armstrong:

You have requested my opinion whether a retail grocer or general
merchant may Rell formaldehyde. paris green and other poisons commonly used in the farming indul'try.
Former Attorney General Ford, in an opinion appearing in Vol. S,
opinions of attorney general, page i'2. held that a county agent may
sell formaldehyde and gopher poison without being a registered pharmacist.
That Opll1lOn refers to section 1633 of the reYised codes of 1907. and
to section 12 of chapter 1:34 of the laws of 1915. Section 12 of chapter
134 of the laws of 1915 is now section :nSI. R. C. M. 1921.
It appears that the code commissioner omitted section 1633 of the
revised codes of 1907 from the codes of 1921. Because of chapter 54, laws
of 1925, section 1633 of the revised codes of 1907 ('annot anr longer be
considered as a part of the laws of this state.

In answer to your question, therefore, it is necessary to consider
section 3181, R. C. ~I. 1921, without reference to section 1633 of the codes
of 1907.
Section 3181 prohibits the vending of drugs, medicines and poisons by
any except registered pharmal"ists, bnt ("ontains the following exceptions:
"provided, that nothing in this ad shall interfere with the keeping, distributing, or handling of drugs, acids, or poisons by merchants or corporations, for use in their business, when kept in
original and plainiy labeled packages; provided, also, that nothing in this act shall interfere with any physician in his regular
practice, nor with the wholesale business of any dealers, nor
with the bm.;iness of merchants in to\vns where there is no regularl~' licensed pharmacist wheu selling drugs, medicines, pharmaceutical, or proprietar:v medicinal preparations in original and
plainly labeled packages, as the public mar require; provided,
also, that nothing herein shall be construed to prevent the sale
of any patent or proprietar~' medicine in the original package,
when plainly labeled, nor such non-medicinal articles as are usually sold br general merchants."
Section 3185 also reqnires certain poisons to be labeled in a certain
manner.
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It is my opinion that the exception contained in section 3181, R. C. M.
1921, permits a retail grocer or general merchant to sell formaldehyde,
paris green and other poisons in the original packages, plainly labeled.
without infringing upon rights of registered pharmacists.
Very truly yours,
L. A. FOOT,
Attorney General.

Trustees-Schools-Attorneys-Oounty Attorneys.
School truRtees have authority to employ counsel to recover
money from the county because the county attorney is disqualified from appearing on either side of the controversy.
'1'. H. Burke, Esq.,

January 9, 1926.

County Attorney,
Hardin. Montana.
My dear Mr. Burke:
You have requested my opinion whether a school district has authority to employ counsel to represent its interests in a case brought by a
school district against the county treasurer.
The general rule is stated in 35 Cyc., 952, as follows:
"A school district ordinarily has statutory power, through
its proper boards or officers to employ counsel to represent it
in suits brought by or against it or any of its officers involving
the interests of the district, and this power may be implied from
the power to sue. But such power does not authorize school
officers to employ counsel at the public expense to defend a
fraud perpetrated by such officers upon the district; nor has
the president of a school board power to bind the board by employing an attorney and authorizing him to enter judgment in
behalf of the district on a bond held by the district. Where the
school district has a right to require the services of the city or
district attorney, it has no authority to incur expense in the employment of other counsel."
While it is true that under section 1328, R. C. M. 1921, the county
attorney is made the legal adviser of school trustees, uNler the facts
submitted by you the county attorney would obviously have been disqualified from appearing on behalf of the school district for the reason
that he is also made the legal adviser of the county treasurer against
whom the action was brought and under such circumstances the district
would be in the same situation as if we had no statute making the
county attorney its legal adviser.
The following cases hold that a district had the right to employ
counsel to assist its regular attorney:
Fleischman vs. Graves, 193 N. Y. Supp. 816;
State ex reI Brandeis vs. Melcher, 127 N. W. 241.

