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Section 4S85, R. C. M. 1921, which goyerns the mileage and expenses
of the sheriff, reads in part as follows:
"Sheriffs delivering prisoners at the state prison .. * * shall
receive actual expenses necessarily incurred in tlwir transportation, which shall include the expenses of the sheriff in going and
returning from such ilU.;titntioll.'·
It is, therefore, my opinion, that the sheriff has no ril{ht to "eharge
ten c(,llts ppr mile for himself al1<1 then charge an ad(litional ten cents
per mile for each prisonpr tranSI)Orted." The sheriff has the right to
charge "actual expenses" onl~·. If snitable transportation cannot lJe had
by railroad and the sheriff makes use of his own car he is entitled, as
a part of snoh actual expenses, to recei"l"'e under chapter 80, laws of 1923,
"not to exceed 12~c per mile for each mile necessarily tra"l"'eled:' If the
sheriff rents a car in a case where no suitable railroad transportation can
be had he will be ent~tled to the reasonable cost of procuring such automobile transportation.
Very truly yours,

I.J. A. FOOT,
Attorney General.

Bureau of Child and Animal Protection-Children-Resi.
dence.
The law does not contemplate that the bureau of child and
animal protection shall place a child beyond its jurisdiction and
beyond the jurisdiction of the court committing the child to the
bureau.
Mrl". Maggie Smith Hathaway,
.July 23, 1925.
Secretary, Bureau of Child and Animal Protedion.
Helena, Montana.
My dear Mrs.

Hathawa~':

.

Yon IUlye snbmitted to this office the following inquiry:
"If a child has heelJ ('onnuitted to the Ill11'ellU hy til(' (·ourt.
has the Imreau any right to Vlll(,1' said ('hilt! outside of this state'!,'

An examination of our statutI's governing the hureau of ('hild and
animal protection. sections 886-88!l. R. C. M. 1921. and of the la \\" go\"eruing dependent and neglected ehildr('ll. sections 10465-10479. and of the
juvpnile delinqueney law, sections 12275-12301, discloses that we ha\"e no
express statutory provision deeisiw of ;rour inquir~·. The question must
therefore. be determined in the light of public policy and of the holdings
of l'onrt,; relative to the status of guanlians and wards.
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'Yheneyer a dependent or negleeted child i,; committt'd to tIl!' custody
oj' the bureau of child and animal protection the reiatioll,;hill of guardian
and ward is, under section 10471, established betwppn the ehild and the
bureau. This >,petion further proyides:
"~uch association or indiyidual shall hy. and with th!' ('Oll,;pllt
of the court haye authorit~· to place sueh ehild ill a suitable
family home "'ith, or without, an~' indenture alld ma~' b~' attol'lll'Y
or agent appear in an~' court where adoption lll'O(,pp<lillgf' arp
pending and assent to its adoption."

The appointment of a non-resident guardian is not fayorpd
courtR. The rule j,; thus stated in 28 C. J., page 10S1 :

b~'

the

""'hill' in the absence of statutory proyisiolls to the. contrary.
a nOIl-residpllt may be appoiuted guardian. such appointmpnt,;
are not fayored. the rule being that a resident should he appointed
rather thall a llon-rpsident lllllps,; somp ypr~' strong rpason for
appointing the latter is made to apJ1par." (Citing authoritips.)
Section 5885, R. C. 1\1. 1921, proyides that a guardian llla~' be l't'lIloYed
by the district court "for relIloyal from the state,"
TIl!' qupstion then
is: It bping the llolic~' of the law that a lIoll-resi<lent shall not act as
guardian, ma~' a rpsidellt guardian place thp IlPrSOIl of his ward heyond
the control of the court ,yhkh eOllfers upon tIl!' gnardian his powers of
guardianship ':
It is lIlY OpilliPll, in thp ailspllce of nn~' ('ontrolling ~tatute or decisions. that the law does lIot contemplate that ~'our hurpau shall place
a child bpyond the jurisdiction of thp court by which the ('ontrol and
custody of the ehil<l is ('ommitted to ~·ou. Howeypr, in thp absence of
expres,; statutory prohibition. ~'our bureau might in a proper case place
a child outside the state of Montana with the distil.lct ullderstanding and
agrppment that the bureau is to rptaill thl' control of the ehild alld may
demand its return to Montana at allY timp.

In other words, if ~'our bureau wi~hes to assume the responsibility
for plaeing a ehild outside of your jurisdietion and outsidp of the jurisdiction of the eourt through which you <leri \'t' ~'our right to the control of
the child. you would. ill m~' opinion. be violating no expref<S requirement
of law. In such easE', howeyer. ~'ou would be aeting at ~'our peril and
with the full knowledge that the court which ('ommitted the child to your
custody might at an~' time require you to account and to lll'oduce the
child here in Montana. You should, therefore, make ample proyision to
insure the return of the child to you hy the non-resident upon demllnd.
Yery truly yours,
L. A. FOOT,
Attorney General.

