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Torts-Banks and Banking-State-Cities
Bonds-Depositions-Securities.

and Towns-

In case of loss of securities furnished by a bank to secure
public funds the onl~' remed~' open to the hank is to sue the
treasurer personally and also in a proper case to recoyer on his
official bond.
Jay G. Larson, Esq.,
SUllprintelldent of Ban];:".
Helena, ~luntana.
:\ly dear

~lr.

June 12, 1925.

Larson:

You haye n'quested m~' opinion H·g·arcling the liahilit~· of the state,
counties and cities in the eyent that securities furnished by a bank to
secure public funds are lost by fire or other cause.
The transaction resulting from the placing of securities in the hands
of the treasurer to secure public funds is, undoubtedly, under our statute,
a pledgp. (Section S:W:~. R. C. M. 1921; Goriez YS. Rock Creek Ditch Co.,
216 Pac. TiS.)
The care reqnired of a pledgee ill the preservation of the pledged
property is stated in 31 Cyc. 827 as follows:
"Since the pledge is a iJailment for mutual benefit, it is the
duty of the pledgee, in the absence of a special contract modifying his common-law liability, to exercise ordinary care in the
preservation of the property; and he is liable to the pledgor
in ease of loss, destruction, or depreciation of the property by
reason of his negligence."
In 6 C. J. 1152 it is said:
"The bailor may sue the bailee in a,;sumpsit where the subject matter has been sold by the bailee or otherwise converted
into money or money's worth. Action in assumpsit may also be
brought for breach of the bailee's express or implied contract
to use due care in keeping the goods and to redeliver them at
the termination of the period of bailment. Where a bailee for
hire for a specific period is deprived of the use of the property
for any portion of the time by a superior title, he may resort to
the implied warranty of undisturbed possession for the term."
Unquestionably, therefore, if the pledgee has failed to use the proper
care in the presenation and safekeeping of the pledged property, or is
guilty of a conyersion of the property, an action would lie against him.
Could the bank proceed against the state. county or city to recover
damages?
In 5 Thompson on Negligence, section 5822, it is said:
"Counties are not, in general, liable for injuries caused by
the negligence of county officers, or of persons employed by
county officers, in making or repairing county roads, bridges,
or other public works. unless a right of action is given by statute.
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But the general reason of this rule is that counties are deemed
to be political subdiyisions of the state, for governmental pur. poses, and not corporations; and, hence, not suable in tort.
The reason of the rule which, in many cases, charges a city,
town or village with liability, and under the same conditions of
fact, exonerates a county, is artificial, and is to be sought for in
historical sources; it is not supported by legal reason or analogy.
Under this rule, a county has been held not liable for an injury
caused by the negligence of a county officer in making a careless
blast, while engaged· in building a bridge, in the absence of a
statute creating such liability; nor for an injury from the obstruction of a highway, caused by the negligent conduct of its
agents while collecting material for the repair of a bridge forming part of the highway."
This rule was recognized by our supreme court in Smith ,s. Zimmer,
45 Mont. 282. This rule also applies to municipal corporations when
acting in a governmental capacity.
In 8 Thompson on Negligence, secs. 5818-5839, p. 781, it is said:
"Generally speaking, a municipal corporation is not re-.
sponsible for the negligent or tortious acts of its officers and
agents acting in the governmel).tal capacity of the city. The
remedy is against the persons guilty of the unlawful acts. Accordingly a city is not ordinarily liable for the torts of its police
officers, health officers, firemen, pound keepers, highway officers,
workhouse commissioners, sewerage commissioners, boards
of education, and park commissioners. A city is not liable for
the conduct of its officers in publishing and subsequently enforcing an ordinance which repeals a street railway franchise."
Hence, I do not believe the bank would ha,e any recourse against
the state, county or city whether the treasurer were negligent or not
in caring for the property.
Could the bank retain the money on deposit with it for which the
securities were furnished? We believe not. To do so WOUld, in effect,
hold the state, county or city, as the case might be, liable for the tort
and, as above pointed out, this may not be done.
May the bank resort to the liability of the sureties on the official
bond of the treasurer? The conditions of the bond of treasurers are
those named in section 475, R. O. M. 1921,
Anyone injured by a breach of any condition of an official bond
may bring action thereon.
Section 489, R. O. M. 1921;
American Bonding 00. YS. State Sav. Bank, .:17 Mont. 332, 339.
It is my opinion, therefore, that the hank in case of loss of securities
to secure public funds has no remedy against the state, county or city,
but may, in case the treasurer has failed to use the proper care, recover
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ag-ainst him pt'l'sOlH111~·. and if Iw has faile(] to comply with the conditiolls
of his official bond l'('sniting- ill 1o"" to the bank. r('eoyery may be had
on the official hondo
Yery trul~' ~'ours,
L . .\. FOOT"
A ttonl(,~' Gencral.

Farm Produce-Constitutional Law-Department of Agriculture-Dealers.
Chapter 1-1-7, laws of 1025, is a police regulation rather than
a revenue measure and is not unconstitutional h~' reason of the
fact that it exempts from its operation established dealers and
merchants with a commercial rating and also exempts dealers
III grain, livC'stock and poultry.
A. H. Bowman, Esq ..
Commissioner of Agriculture.
Helena. Montana,

June 12, 1925.

"ly deal' 1\11'. Bowman:

You haye r('(IUpstl'd m~' Ollllllon \\'hether chapter 147, spssion laws of
1925. yiolates the ('onstitutional refluirement of uniformit~· in taxation
hy reason of the fa(·t that Reeiion 1 of the act exempts from its operation wholesale or retail dealers or merehants who are rated in commercial
ag-eneies and a Iso eXi'mpts dealen; in grain, liyestock and poultry.
Thl' act is one IH'oYiding for the regulating-, licensing and bonding of
dealers in farm produce in ('ar lots. It is clearly a police measure designed
to rpgulatp certain dealers in farm produce rathpr than a reyenue measure.
As said by the SUIH'pme court in State ex reI. Cit~· of Bozpman YS. Police
Court, (j~ )lont. 435, 442:
""'iwrp the fee is imposed for the purpose of regulation and
the statute requires compliance with certain conditions in addition to the pa~'ment of the prescribed SUIlI, such sum is a licew;('
propt'l' imposed h~' yirtue of the police power; but when it is
exadec1 solply for reyenue purposp" without any further condition it is a tax."
Bein.~ a police regulation rather than a revenue mea"ure, the constitutional re(juirpment a" to equality and uniformit~· does not apply
to the same extl'nt that it does in the case of a property tax. The rule
is thus statpd in 25 ('~'('. page G05:

"The requirement in a state constitution that taxation shall
uniform and efjual refers particularl~' to the taxation of
property, and does not necessarily prohibit the impo"ition of a
licellse tax on a bmdness 01' ayocation. Accordingly it has been
repeatedJ~' held that the fact that one eiasl' of business is taxed
and another is not. or that different busines" or ayocations are
taxed U11Pqually, doe" not affect the yalidit~' or uniformity of
the tax."
\w

